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Minister’'s Foreword

In 2008, the Victorian Government amended the Local
Government Act to rewrite the conflict of interest rules. The
new rules provide much clearer direction about what is, and
what is not, a conflict of interest. They also extend the
application of conflict of interest to Council officers and, in
some instances, to Council contractors.

Councillors are elected by the residents and ratepayers of their
municipality to act in the best interests of the community. This
IS a position of trust and it needs to be clear to all of us that our
Councillors are acting in the public interest. When a Council
delegates its powers to a Council officer or a committee, the
officer or the committee members also need to act in the public
interest.

I made a commitment when introducing the new legislation
that a comprehensive Guide would be provided to assist
Councillors.  This Guide has been prepared by Local
Government Victoria and explains the rules in plain language,
giving practical advice about many situations.

The Guide is a valuable resource that can be used by
everyone in local government.

RICHARD WYNNE
Minister for Local Government

Conflict of Interest in Local Government — February 2009



Conflict of Interest in Local Government — February 2009



Contents

10 LY LY A 228 6

READING GUIDE ... oottt et e et e e et e s e e et aeesemaa s e st e s saasasan e ssansestaeanbnans 8
(00N = TN 8
RECOMMENDED APPROACH. .. .ctuittteeett et e et e et e e e e s eeeeee et e e e et e e et e e eet e e eanessaneesan e ssnnnsersnneerenns 9
TERMINOLOGY USED IN THEGUIDE ... ccuutiieteieetieeet e e et e e ete e et e e eaassesaae s s st sesaneeseansesanseeaneeenneeeran 10

1 — CONFLICT OF INTEREST PRINCIPLES ... oot eee e s e ean e 12
1.1 NS (O =N T = I =S 12
1.2 COMMON MISCONCEPTIONS ...cettieetteteteeett e eetee et eeeta s ee s sessaneeetaeeseanssesnessrseeanerennserenn 3.1
1.3 WWHO IS RESPONSIBLE «.ouittiiiiiiiiee et et ee e ee e e e e et s st s e s s e b s sb s e s b e sbssabessnesbnsesnannnsns 14

2 —WHO NEEDS TO DISCLOSE INTERESTS? ..eiicetiit ettt e e eea e 15
2.1 PEOPLE SUBJECT TO CONFLICT OF INTEREST RULES ... cuutiitiiitiiiiiiieiieitne it e e s e ennasaneens 15
2.2 COUNCIL MEETINGS .t ttttttett ettt ettt et et e et e et et b s et e e s s sa s s b e e b s sa e sb s ea s et s e sa s sasssnseennsnensaes 16
2.3 SPECIAL COMMITTEE MEETINGS . .tutittiittiiii ittt e tteeaettsttsesssssnesstssnssnsstsesnessnsssnsesnssrneres 17
2.4 OTHER COMMITTEES. et titttitttttiettiettttstiestestttsss et tsrasesa ettt tan ettt sttettassttestseransennees 18
2.5 ASSEMBLY OFCOUNCILLORS. ...uuiitteieteeeet e eeeaeeet e e et e e ssaeeeeaaseeaneesaneestaeeretsssanaessraeeransees 19
2.6 DELEGATIONS TOCOUNCIL OFFICERS ... cetunetetneeieteeetteetaeeeeteeesuesesanseestnassssnesssnasesseersnee 21
2.7 INTEREST RETURNS. ...t tttetet ettt e et e eeat e ee et e e et e e esa e e s ean e e s aa e e e aa e eaaa e st s eetnseeansssennnaeeernns 22
2.8 ADVICE AND REPORTS. . .etttitttntettieeetteeaeetetaeeeat e s ssaeesetaeeeasesaarertaeeetseetaeseeteersnaseenras 23
2.9 OTHER “BEST PRACTICE DISCLOSURES. ... .cttuuiiittieetteeeteeeeteseaeessaesesatnesesnsseneeranseeeneeees 24
2.10 REGIONAL LIBRARIES. ... ttuiittiite it e tee et e et e te st e et e st ssaa e et e s b e s s s et e ea s et e sbssaesstsasaasanenns 25

3 — CONFLICT OF INTEREST DEFINITIONS ...ttt ee e e e 26
3.1 UNDERSTAND THE PRINCIPLES. ...ttt itttiiteitie et tetteesestt s saa s st ssans st ssaa s st ssbssasstsesbssnssnenns 26
3.2 BE ALERT FOR CONNECTIONS. . .uutituittiitnttteitestettestesstesssssnssnsssnessnsesesteraasstiereesnessnsees 26
3.3 OVERVIEW OF INTEREST TYPES. . .uuituiitniitiitieitieitetteesttsnetneesssese sttt sttt 27
3.4 (D1 oy o B I R = 2 S ST 31
3.5 INDIRECT INTEREST BY CLOSE ASSOCIATION. ....ctvtuieeeteeetneeetneeeetneeesnesesneeessnnessnssssnessennns 34
3.6 INDIRECT FINANCIAL INTEREST ..t ttuiitttteeeteteteeeateesaaeesaaeestaesensaesssnsestaseeeansesenaeesteerenaeees 38
3.7 (000N = [0 T N[ ]V 1 1220 40
3.8 YN I [0 =T I = 1 = 43
3.9 N I KO T W= N 1 = 45
3.10 O T T = =S S 46
3.11 GENERAL EXEMPTIONS. 111 ttuiittiitettetttetteettesttsesaessasssanssassssnesanessnesan et sttnseasatertesseannns 47
3.12 COUNCILLOR EXEMPTIONS .. et ituittitnettttitnettetteststteetsssnsesssssesseesnessntesnessntrseesneerneres 49

4 — WHAT ACTION IS NEEDED? .. .ottt e e e st e e st ee e e st e s et e e st s e naaaas 51
4.1 COUNCIL MEETINGS .1 ttttttietteett ettt e ettt e et e et et e e as e s s st s s b e e b s ea e sb s ea s et s e sa s sasssnseennanansaes 51
4.2 SPECIAL COMMITTEE MEETINGS . .tutittitniiiiiiteitetie et ett e st sssssssnesssssnssnssnssneasnsssnsesnssrneres 56
4.3 AUDIT AND SECTIONZ223 COMMITTEES ..uuituittiittiitneiteiteetsstettestsssesstssntesnessnsrsneesnersnns 57
4.4 ASSEMBLIES OFCOUNCILLORS ... cetueitieeetn e et e st eeeat e eeea e e s aaeeesas s esean e saaeeeanseesnseerneeeenneees 58
45 MINISTERIAL EXEMPTIONS. ... cvttieeuteitteeeta e eeeaeeetaeeetaessssasessansestaesesssesaasssteerenseeenneerens 60
4.6 DELEGATIONS TOCOUNCIL OFFICERS ... eetteteteeittieeeaeeeaaeeesteeestssesaaseestnassssnesssnaseessersnees 62
4.7 ADVICE AND REPORTS. . .ctttitttntetttteetneeeeteesatee ettt esssaeeretaeeeasesaarertaeeetseetaesreteersnseenras 64
4.8 INTEREST RETURNS. ... iittetett ettt eeet e e eet e eesa e e et e eeeaaeesean e e s e e e e ta s eeaaa s st seebaseeansesennnaeenrnns 65

5 — ADDITIONAL MATTERS ... oottt ettt e e e et e e et ee s e st s e st e e e sa e s saaasenrass 70
51 PENALTIES AND SANCTIONS. 1. ttuiittittetttetttettessteseseeanesaaeesessassaa sttt setettestasstsesnessnsssnes 0.7
5.2 OTHER PERSONAL INTEREST .t ittiittiittiitnittettettetasstsstessnssstessessstesnestnessneesetteersaesnernns 1.7
5.3 SECTION 223 SUBMISSIONS. ....ittittiittiiit ettt etane st e ttesassaaseatsstestassttstttesnessnsssneasnessnrees 12.
TABLE I:  PRESCRIBED PENALTIES. . iuuituiittittntiteitsttettestesstessssssesnestetseessttaerasstieseesersns 74
TABLE Il: CEO STATUTORY DUTIES .. ittitttiitiitetteettie et eest sttt esa st s sane st san sttt ran s st esbnseaestenes 75
FORM1:  PRIMARY INTEREST RETURN . ...uutiituitittieetieereteeeaneesaneessaseensssesssnsesanseesnseesnaeestaereneees 76
FORM2:  ORDINARY INTEREST RETURN. ...uttuuieittieetteteteeeeteseaneeseseeeeansesssneesaneesansesenaeesrnesesnaeeeen 77

Conflict of Interest in Local Government — February 2009 5



Summary

A person in public office has a conflict of interest when they
have a personal or private interest that might compromise
their ability to act in the public interest. A conflict of interest
exists even if no improper act results from it.

The Local Government Act 1989 defines the circumstances
that give rise to a conflict of interest for Councillors, Council
officers and members of Council special committees. It also
specifies the actions that should be taken to resolve a
conflict of interest.

In general terms, a person has a conflict of interest if they
have a direct interest in a matter, including where they are
likely to directly gain or lose financially or where their
residential amenity is likely to be directly affected.

A conflict of interest also exists where a person has one or
more of the following five types of indirect interest:

An indirect interest because of a close association with a
family member, relative or housemate who has a defined
interest,

An indirect financial interest, including holding shares
above a certain value in a company with a direct interest,

A conflict of duty arising from having particular
responsibilities to a person or organisation with a direct
interest,

Having received an applicable gift valued at $200 or
more from a person with a direct interest, and

Being a party to the matter by having become a party to
civil proceedings in relation to the matter.
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There are procedures that must be followed by public
officials when they have conflicts of interest. While the
procedures vary, depending on the particular role and
circumstance, they basically involve disclosing the relevant
interests in a specific way and then stepping aside from the
relevant decision making process or from the exercise of the
public duty.

The Act also requires additional disclosures of interest.
Councillors, nominated officers and committee members are
required to lodge regular interest returns in which they
disclose particular types of interests, including properties
owned in the municipality, offices held and companies in
which they own shares.

Interest returns may be inspected by members of the public
upon receipt of a written request to the Chief Executive
Officer.

Council officers and Council contractors are also required to
disclose any direct or indirect interest they have when
providing a report or advice to the Council or to a special
committee of the Council.

This Guide explains the conflict of interest rules in detail and
provides advice for people who are subject to those rules.
This includes all Councillors as well as members of Council
committees, Council officers and Council contractors who
provide advice to the Council.

The Reading Guide, which follows this Summary, is the
recommended starting point in the Guide.
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Reading Guide

This Part of the Guide describes the contents of the guide and how
best to use it. It also lists some of the terms used in the Guide.

The conflict of interest rules are laws that apply to the operation of
all Councils in Victoria. They are prescribed in the Local
Government Act 1989, which is usually just referred to as “the Act”
in this Guide.

This Guide is not the law, and it is not legal advice. You should
obtain legal advice if you have any queries or concerns about your
obligations under the Act.

Contents

The Guide provides information and advice for conflict of interest
and related matters in Victorian local Councils. It is intended to be
used by Councillors, Council officers, people who serve on some
Council committees and contractors providing advice to Councils.

The contents are organised into five detailed chapters in addition to
this introductory Chapter.

Chapter 1 - “Conflict of Interest Principles ", describes the
governance principles on which conflict of interest rules are based.

Chapter 2 - “Who Needs to Disclose Interests? ", explains who
has to abide by the conflict of interest rules and in what
circumstances.

Chapter 3 - “Conflict of Interest Definitions ”, considers the
various types of interests that can result in conflicts of interest, with
extensive detail and examples for each type.

Chapter 4 - “What Action is Needed? ", describes what has to be
done if a person has a direct or indirect interest in a matter in each
particular circumstance.

Chapter 5 - “Additional Matters ", deals with a number of related
matters, including the penalties that can be imposed for a failure to
follow the rules.
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Five steps

Understand

Recommended approach

If you are new to conflict of interest or unsure about how it all works,
it is recommended that you use the following steps. The Guide is
designed to assist you in this.

Understand
What is conflict of interest about?

A 4

Be aware
Are you a person to whom the rule

apply?

Ul

\ 4

Be alert
Do you have a private or personal
connection with a matter?

A 4

Check the details
Is your personal connection a confli
of interest?

\ 4

Take the right action
How do you lawfully resolve the
conflict?

Conflict of Interest in Local Government — February 2009

If you are a person with local government responsibilities, even if
only as a committee member, it is important that you understand
the principles on which the conflict of interest rules are based. This
will help you understand how the rules work in practice.

Chapter 1 provides a brief explanation of the principles. It is
recommended reading.



Be aware

Be alert

Check the
details

Take right
action
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The first thing that you need to know is how and when the rules
affect you.

Chapter 2 describes in detail which people are subject to the
conflict of interest rules and in what situations the rules apply. It
includes information about which committees are subject to the
rules, what comprises an “assembly of Councillors” and when the
rules apply to Council staff and contractors.

The matrix in Part 2.1 is a particularly useful reference. It can be
used to identify which parts of that Chapter apply to you.

Once you know that the rules relate to you, you need to be alert for
situations where you have a personal or private connection with a
matter. Having a connection is often an indication that you have a
conflict of interest.

Parts 3.2 and 3.3 provide useful information and advice to help you
identify connections.

A critical step in the process is assessing whether your particular
interests are of a type that mean you have a conflict of interest.

Chapter 3 discusses each type of direct and indirect interest in
detail and gives examples for each. It also describes exemptions to
the conflict of interest rules.

Once you have determined that you have a conflict of interest, you
need to make sure that you follow the right procedures.

Chapter 4 describes what must be done in each situation. This
usually involves a specific form of disclosure and removing yourself
from the decision making process in a particular way.

Terminology used in the Guide

The following terms are used in this Guide:

“Applicable gift” refers to an indirect interest arising from having
received a gift or gifts valued at $200 or more (see Part 3.8).

“CEO” means the Chief Executive Officer of the Council
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“Chapter” refers to a Chapter of this Guide.

“Close association” refers to an indirect interest arising through a
family member, relative or household member (see Part 3.5).

“Conflict of duty” refers to an indirect interest arising out of
responsibilities to another person or organisation (see part 3.7).

“Council officer”  refers to a member of Council staff, including the
CEO.

“Direct interest” is an interest of a type that affects you directly
(see Part 3.4).

“Indirect financial interest” refers to a likely gain or loss,
measurable in money, arising indirectly (see Part 3.6).

“Indirect interest” is an interest of a type that affects you indirectly
(see Part 3.3).

“Matter” means a matter that is to be decided by the Council or
special committee or determined by an officer under delegation.

“Part” refers to a numbered Part of this Guide.

“Party to the matter” refers to an indirect interest arising because
of involvement in related civil proceedings (see Part 3.9).

“Public duty” means a duty of office where a person is required to
disclose any conflicts of interest.

“Public office” refers to any position held in a public capacity,
including Councillors, officers and committee members.

“Relevant person” refers to a person who is required to disclose
conflicts of interest.

“Section” refers to a section of the Local Government Act 1989.

“Special committee” is any committee that is delegated a power,
duty or function of the Council under any Act (see Part 2.3).

“The Act” means the Local Government Act 1989
“The Crimes Act” refers to the Crimes Act 1958.

“The Planning Act” means the Planning and Environment Act
1987.

“The Regulations” means the Local Government (General)
Regulations 2004.

Conflict of Interest in Local Government — February 2009 11



1 — Conflict of Interest Principles

1.1

Why is it
important?

12

This Part of the Guide describes the principles on which conflict of
interest is based.

Basic principles

A person in public office has a conflict of interest when they have a
personal or private interest that might compromise their ability to act
in the public interest. A conflict of interest can exist even if no
improper action results from it.

First, there must be a relevant private or personal interest. Often this
is a financial interest, but it can also be another sort of interest, such
as a special advantage to a family member or a responsibility to
another organisation.

Second, the private interest must intersect or overlap with a person’s
official duty. This may involve a decision to be made in a Council or
Committee meeting or a decision to be made by a Council officer
who has been delegated a Council power.

As it is usually not possible to prove whether or not a person has
been influenced by their private interests, the law usually only
requires that a particular type of private interest exist for there to be a
conflict of interest.

A failure to resolve a conflict of interest can create an appearance of
impropriety that can undermine confidence in the relevant person and
in the Council.

It is a basic principle that people who are elected or appointed to
public office are entrusted with a range of powers in order to serve
the public interest. These powers must not be used to further their
own personal interests or the interests of people with whom they are
closely associated.

This is reflected in the oath of office taken by all Councillors. It is
also emphasised in codes of conduct for Councillors and Council
officers as well as being enforceable under the Act.
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What to do
about it

1.2

Motives don't
matter

It doesn't
matter how
you vote

Not morally
wrong

It generally isn't realistic or practical to expect a person to relinquish
their private interests. The public expectation is that a person with a
personal interest in a matter will resolve a conflict of interest by
stepping aside from their public duty in the matter.

This means that you disclose the fact that you have a conflict of
interest and you follow specific procedures to remove yourself from
the decision making process.

In some situations however, the conflicting interest should be avoided
in the first place. People in public office should not actively put
themselves in positions where they are likely to have conflicts of
interest. This is particularly relevant to accepting gifts.

Common misconceptions

People often think that it is alright to have a personal interest in a
matter if you are properly motivated and don’t misuse your position.

This is not right. As it is very difficult to know what a person’s
motives are in any situation, the law requires you to avoid particular
situations where an independent observer would be likely to think
that you could be influenced by your personal interests.

Another common misconception is that it is alright as long as you act
against your own personal interests.

This is quite wrong. The conflict of interest rules do not distinguish
between actions that support your interests and those that don’t. A
person might support an outcome that is not in their personal
interests in preference to another outcome that would be even more
detrimental to their interests.

Having a conflict of interest is not morally wrong in itself. Every
public official has interests outside their public duties from which
conflicts of interest can arise. The important issue is to resolve the
conflict so that there is no risk or suspicion that private interests have
influenced the exercise of public duties.

Local government Councillors are usually active in their local
communities in a variety of roles and are more likely to have to
resolve conflicts of interest than most other people in public office.
This makes it particularly important for Councillors to be aware of the
conflict of interest rules.

Conflict of Interest in Local Government — February 2009 13



1.3

14

Who is responsible?

The changes made to the Act in 2008 mean that it is usually possible
to determine, fairly reliably, whether or not you have a conflict of
interest in any particular situation.

However, while the legislation is quite specific, no two situations are
ever exactly the same and there may be times when you need to get
additional advice. This may be from a lawyer or someone else you
trust to provide reliable advice.

It is very important to remember that you are responsible for your own
actions. You must consider the nature of your interests and make the
right decision. It is not your lawyer or advisor who will be investigated,
and possibly taken to Court, if you fail to declare a conflict of interest.

The consequences of being found guilty of having a conflict of interest
are very serious, both for your public reputation and because of the
possible legal penalties. Sometimes, even after getting good advice,
there may still be room for doubt. If so, it is better to be cautious than
sorry.
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2 —Who Needs to Disclose Interests?

2.1

Affected
people

Regional
libraries

An immediate question you should ask yourself is whether the
conflict of interest rules apply to you.

Conflict of interest applies to many people involved in local
government, not just Councillors. This Chapter describes who is
affected by the conflict of interest rules and the circumstances where
they are affected.

People subject to conflict of interest rules

The conflict of interest rules apply to four groups of people in local
government.

Councillors are the elected representatives for the local government
area who collectively comprise the Council. Councillors make
decisions as a body in Council meetings or as members of special
committees.

Council officers are employees of the Council. They are subject to
conflict of interest rules if they have been delegated Council powers,
functions or duties, if they are members of affected committees or if
they are involved in providing advice to the Council or special
committees. (The Chief Executive Officer of a Council is a Councll
officer).

Committee_members for whom conflict of interest rules apply are
people who are members of special committees, audit committees or
section 223 committees. This may include people who are not
Councillors or Council officers.

Contractors are people who independently provide works or services
to the Council under a contractual arrangement. The conflict of
interest rules apply when a contractor is providing advice to the
Council or a special committee.

Members of regional library boards and regional library staff are
subject to conflict of interest rules in the same way as Councillors
and Council staff (See Part 2.10).

Conflict of Interest in Local Government — February 2009 15



Matrix

2.2

Procedures

16

The following matrix lists each of the groups of decision-makers to
whom the conflict of interest rules apply. On the vertical axis it lists
the decision making arenas and shows when the conflict of interest
rules apply to each group. It also shows which Part of this Chapter
deals with each situation.

Council meetings

A Council meeting is the legally constituted meeting of the
Councillors of a Council at which binding decisions are made.
Council meetings include ordinary meetings, and special meetings as
described in sections 83 and 84 of the Act.

Part 4.1 describes the rules for disclosing conflicts of interest in
Council meetings.

Only Councillors are entitled to exercise formal decision making
powers at a Council meeting. The conflict of interest rules apply to all
matters considered in, or determined by, the Councillors in such
meetings.

Council meetings are subject to some specific requirements under
the Act as well as having to be conducted in accordance with the
Council's Meeting Procedure Local Law.
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Closed
meetings

2.3

Planning
committees

The Act specifies that Council meetings be subject to prior public
notice and that minutes be taken and made available for public
inspection. The minutes must include a record of all disclosed
conflicts of interest and when a Councillor with a conflict of interest is
absent from the meeting.

Under the particular circumstances specified in section 89(2) of the
Act a Council may close its meeting to the public. The conflict of
interest rules continue to apply during a closed meeting. The
minutes of those meetings remain confidential to the Council.

Special committee meetings

A special committee of the Council is a committee that is established
under section 86 of the Act. It may include Councillors, Council
officers or any other person that the Council considers suitable for
the particular committee.

All members of special committees are subject to the conflict of
interest rules in regard to their participation in those committees.

The significant characteristic of a special committee is that it is
authorised to make decisions of the Council through a delegated
power. An instrument of delegation, approved by the Council, will
specify the types of decisions that the committee is authorised to
make.

Any committee to which the Council has delegated a decision making
power is a special committee. This is the case even if the Council
doesn't follow the specific requirements of section 86 for establishing
the committee.

The procedures for special committee meetings are similar to those
for Council meetings, including arrangements for closing meetings to
the public and the keeping of minutes.

Part 4.2 describes the rules for disclosing conflicts of interest in
special committee meetings.

Section 86(7) states that any committee that exercises a power, duty
or function of the Council that has been delegated under any Act is
deemed to be a special committee under the Local Government Act
1989.
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Committees
of
Councillors

Other
members

2.4

Audit
committees

18

This includes planning committees under section 188 of the Planning
Act irrespective of whether or not the Council delegation refers to the
committee as a special committee under section 86.

Some special committees have only Councillors as members. These
are usually standing committees of the Council that deal with
particular types of matters. For example, a Council may have
separate special committees to deal with financial matters, planning,
community services and public infrastructure.

Councils may also establish special committees for specific purposes
that only have Councillors as members.

Councils also establish special committees comprising combinations
of Councillors, Council officers and/or other individuals. Some
special committees do not include Councillors or Council officers at
all.

Some special committees are established in the community, often to
manage particular facilities such as halls or sports grounds.
Members of all these committees are subject to the conflict of interest
rules and should ensure they are aware of their responsibilities.

Other committees

The conflict of interest rules also apply to members of audit
committees and section 223 committees. Part 4.3 describes the
rules for disclosing conflicts of interest in these committees.

Other advisory committees may fall within the definition of an
“assembly of Councillors and be subject to conflict of interest rules
(See Part 2.5).

All Councils have audit committees. This is a requirement under
section 139 of the Act. Membership of audit committees is
determined by the relevant Council. Recommended best practice is
for the chair and a majority of members to be external to the Council
and for Council officers not to be members.

Section 139(4A) of the Act states that members of audit committees
must comply with conflict of interest rules as if they were members of
a special committee.
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Section 223
committees

2.5

Definition

Section 223 of the Act provides for people who have made
submissions to the Council under certain statutory provisions to be
entitled to be heard in support of their submissions. While hearings
are usually conducted by the Council or by a special committee of the
Council, sometimes Councils appoint committees for the sole
purpose of hearing submissions. Membership of such committees is
determined by the relevant Council.

The members of any committee that hears submissions under
section 223 must comply with the conflict of interest rules as if they
were members of a special committee.

Assembly of Councillors

Section 80A of the Act describes procedures that must apply to
Councillors at an assembly of Councillors. This has the effect of
applying conflict of interest requirements to certain informal meetings,
committees and briefings of Councillors and is designed to minimise
the risk of a Councillor with a conflict of interest improperly
influencing a matter through such meetings.

A record must be kept of an assembly of Councillors which lists the
Councillors attending, the matters discussed and any disclosures of
conflict of interest. Comprehensive minutes are not required.

Part 4.4 describes the rules for disclosing conflicts of interest in an
assembly of Councillors.

An “assembly of Councillors” is a defined term under section 76AA of
the Act. It is a meeting of at least three Councillors and one member
of Council staff which is a planned or scheduled meeting at which
matters are considered that are intended or likely to be the subject of
a Council decision or the exercise of a delegated authority. This is
not altered by any name or title given to a meeting.

Not all gatherings or meetings at which Councillors are present will
constitute an assembly of Councillors. Assemblies of Councillors do
not include chance meetings of Councillors and Council staff that are
not planned or scheduled. Nor do they include meetings of other
organisations, such as clubs, associations, peak bodies or political
parties.

Conflict of Interest in Local Government — February 2009 19



Checklist

Types of
assemblies

20

A meeting is an assembly of Councillors if the answer is “yes” to all
five of the following questions.

1. Are there three or more Councillors in attendance at the
meeting?

2. Is there at least one member of Council staff in attendance at
the meeting?

3. Is the assembly not a meeting of another organisation? It
would normally be considered a meeting of another
organisation if, for example, that organisation arranged the
venue and issued invitations or notices under its own name.

4, Is the meeting planned or scheduled? For instance, is the
meeting known prior to its occurrence? Has there been a
meeting request or have invitations been issued verbally or in
writing? Is this a meeting with a designated time and date?

5. Is the meeting considering a matter that is intended or likely to
be the subject of a Council decision? This includes any matter
that is;

- Listed on the agenda for a Council or special committee
meeting

- Likely to be raised for decision at a Council or special
committee meeting, and

- Likely to be decided under delegation by a Council officer.

If the answer is “no” to any one of these five questions, the meeting is
not an assembly of Councillors (See “Warning” below).

One type of meeting that is clearly an assembly of Councillors is
commonly titled a “Councillor Briefing Session”, or similar. These are
regular meetings of Councillors and Council officers to discuss
matters of importance for the Council. While these meetings have no
authority to make Council decisions, it is not uncommon for them to
discuss matters that are planned for inclusion on the Council agenda.

Some committees are established by the Council as advisory
committees for particular purposes. These often come under the
classification of assemblies of Councillors (See also Part 2.9).

Some public forums organised by the Council administration may
come under the classification of an assembly of Councillors.
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Delegates

The rules about assemblies of Councillors were introduced in
response to public concerns that Councillors should not be using
informal or secret meetings to make decisions that should be made in
formal public meetings which are subject to legislated rules and
procedures. The change was also made because of risks to good
governance that can arise from undisclosed conflicts of interest.

Councils must not seek ways to circumvent the new requirements.
Public transparency is a keystone of good government and should
not be discarded. Members of the community will rightfully decry
Councils that are seen to be acting secretly on matters that affect the
community.

In addition, there are substantial risks that Councillors may find
themselves in breach of other provisions of the Act if they attempt to
circumvent this law. Of particular importance is the prohibition
against misusing a position, which carries a serious penalty and can
result in disqualification.

Delegations to Council officers

Under section 80B, the conflict of interest rules also apply to Council
officers who are delegated powers, duties or functions of the Council.

Part 4.6 describes the disclosure rules for Council officer delegates.

Section 98 of the Act empowers a Council to delegate some of its
powers, duties and functions to members of Council staff.
Delegations can only be made by the Council at a formal Council
meeting and evidenced by an instrument (document) that sets out the
conditions of delegation.

A delegation under section 98 can only be to a member of Council
staff (not to an independent contractor). Also the Chief Executive
Officer is authorised under the Act to sub-delegate to a member of
staff any of the powers, duties and functions that the Council has
delegated to him or her. Where the CEO on-delegates a Council
authority, the staff member is still bound by the conflict of interest
rules.

Delegations by the Council to members of staff may also be made
under other Acts, such as delegations of planning authority powers
under section 188 of the Planning Act. The conflict of interest rules
also apply to these delegations.
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There are legal implications that result from being a delegate of the
Council. The individual delegate “is the Council” for the purpose of
the delegated power, duty or function and a decision made under
delegation is binding on the Council. For this reason, similar conflict
of interest rules apply to a delegate of the Council as apply to a
Councillor.

An authorised officer is a person who has the authority to exercise a
particular power. Within the local government context, authorised
officers are appointed by the Council to exercise powers that are
given to authorised officers under an Act. These are not delegated
powers of the Council.

The conflict of interest rules do not apply to authorised officers unless
the relevant officer is also delegated a power, duty or function of the
Council. When an authorised officer also has a Council delegation,
the conflict of interest rules in the Act only apply in relation to that
delegation. (Authorised officers should ensure they are aware of
other rules that apply to their authorisation under the relevant
legislation.)

Interest returns

Councillors, members of special committees and nominated Council
staff are required to lodge regular returns in which they disclose their
interests. Section 81 of the Act specifies two types of returns.

Primary returns, which a person lodges when they first take
office, and

Ordinary returns which must be lodged twice yearly while a
person holds office.

Part 4.8 describes the rules about lodgement times and the content
of returns.

All Councillors must lodge primary and ordinary returns in
accordance with the Act. There are no exceptions.

The Act states that a person who is a hominated officer must lodge
primary and ordinary returns.
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A nominated officer includes:

A senior officer of the Council, which is;

- The Chief Executive Officer,

- Any officer with management responsibilities who reports
directly to the CEO, and

- Any other member of staff whose total annual remuneration
exceeds $100,000 (or higher amount specified in the
Regulations), and

Any other member of staff nominated by the CEO.

It is recommended that CEOs ensure that any member of staff who is
authorised to exercise a substantial Council delegation is a
nominated officer for the purpose of lodging returns. Nominations
should be made in writing.

Any person who is a member of a special committee of the Council
must lodge primary and ordinary returns. This includes committees
with delegated Council powers, duties or functions under other Acts,
such as the Planning Act. However, under section 81(2A), the
Council may exempt a member of a special committee who is not a
Councillor from this responsibility. This would normally be done
when a committee was formed or when new members were
appointed.

It is recommended that Councils consider the level of authority
granted to the relevant committee when deciding whether to grant
exemptions. Committees with significant powers or where there is
scope for conflicts of interest in terms of money or property should
not be granted exemptions.

It is important to note that an exemption from the duty to lodge a
return is not an exemption from the responsibility to disclose a
conflict of interest.

Advice and reports

Section 80C of the Act states that Council staff and people engaged
under contract to the Council must disclose any direct interest or
indirect interest they have in a matter if and when they are providing
a report or advice to the Council on that matter. Similar disclosures
are also required when providing a report or advice to a special
committee of the Council.

Part 4.7 describes the relevant disclosure process.
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A Council officer must disclose direct and indirect interests when
providing reports for the Council or a special committee. This should
be done even when the officer only prepares part of the report, and
even if another officer's name appears as the person providing the
report.

An officer who takes responsibility for a report by having his or her
name appear as the person submitting the report should also make
interest disclosures, even if he or she did not actually prepare the
report.

In addition, any officer or manager who presents advice in person to
a Council or special committee must disclose direct and indirect
interests.

Similar provisions apply to Council contractors. A person who is an
independent contractor of the Council, either personally or as an
employee of a contracting company, must disclose direct and indirect
interests when providing a report or advice to the Council or a special
committee.  This includes external planning consultants, legal
advisors and any other person who is paid to provide advice to a
Council.

There will be occasions when a person preparing advice for the
Council or special committee obtains information from another
person who has an interest in the particular matter.

The Act does not require people providing information for a report to
make a disclosure of interests. However it is good practice for the
person preparing the report to ensure that the Council or committee
is made aware that the information or advice has come from
someone with an interest in the matter.

Other “best practice disclosures

While the rules only require conflicts of interest to be disclosed in
defined circumstances, as discussed in the previous Parts of this
Chapter, it is good practice to make your interests known to other
people in any situation where there might be a perception that you
might unduly influence an outcome.

Best practice disclosures should be made in other meetings or
gatherings where Council decisions are discussed and in any
interaction with an officer who is likely to exercise a delegation in
relation to the matter.
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Regional libraries

The conflict of interest provisions apply to regional libraries
established under section 196 of the Act.

Members of regional library boards have to abide by the conflict of
interest rules as if they are Councillors. This includes in meetings of
the library board and in meetings of any sub-committees that
exercise powers of the board under delegation.

Regional library staff are also subject to conflict of interest rules. The
rules apply to staff if they have delegated powers from the Board, are
members of committees with delegated powers or if they are
providing advice or reports to the Board.

Members of library boards should note that section 196(7A) of the
Act exempts a member of the governing body of a regional library
from having a conflict of interest if his or her only interest is as a
Councillor who was appointed to the board by the Council. This
exemption does not extend to Council officers on regional library
boards.
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This part of the Guide explains the different types of interests that can
lead to a conflict of interest and provides advice on how to identify
those situations. Chapter 4 describes what actions are required if
you have a conflict of interest.

Understand the principles

If you haven't yet read Chapter 1, “Conflict of Interest Principles”, you
should do so now before you start on this chapter. It is particularly
important to understand the principles upon which conflict of interest
is based as there are a number of misconceptions that can lead you
into serious difficulties if not recognised.

You should also note the advice in Part 1.3. If you are a person who
is required to follow the conflict of interest rules, it is ultimately your
responsibility to get it right.

Be alert for connections

If you are subject to the conflict of interest rules you should always be
alert for private or personal interests that connect or overlap with your
public duty. Such connections or overlaps are often indicators of a
conflict of interest.

Be alert for indicators, such as when:
You have a personal concern about the impact of a matter on
yourself or someone close to you,

Someone with whom you have a personal association has asked
you to vote a particular way, or

You have information about the matter as a result of your
personal affairs.
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Some connections include where a public duty may:

Affect you personally or your property or assets,
Affect a family member or relative, or their property or assets,
Affect a person you live with or their property or assets,

Affect someone with whom you have financial or property
dealings,

Affect a person for whom you work or to whom you have
particular obligations,

Affect an organisation for which you work or have particular
obligations,

Affect a person or organisation that has given you a gift or an
election campaign donation, or

Relate to proceedings in a Court or Tribunal where you are, or
have been, a party.

Multiple Make sure you identify all your personal connections. It is easy to

connections overlook a critical interest when you have multiple connections and
you only need a direct or indirect interest of one type to have a
conflict of interest (see also Part 3.10).

EXAMPLE 3.2.1

A Councillor votes on a matter after deciding that the shares
that his wife owns in Company PL, which has tendered for a
Council contract, are below the disclosure threshold for shares.
However, as his wife is also an employee of Company PL, the
Councillor has an indirect interest because of his wife’s duty to
her employer and by voting on the matter he has probably
broken the rules.

3.3 Overview of interest types

If you have a connection with a matter you may have a conflict of
interest. This specifically means a “conflict of interest” as defined in
section 77A of the Act. A conflict of interest can relate to a “direct
interest” or to an “indirect interest. (See the summary table on the
next page.)
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Type of Interest

Detail

Direct Interest
(Part 3.4)

Reasonably likely that your benefits, obligations, opportunities or circumstances will be
directly altered

Reasonably likely to receive a direct benefit or loss measurable in money

Reasonably likely that your residential amenity will be directly affected

Indirect Interest

Close Association
(Part 3.5)

A member of your family has a direct interest or an indirect interest

A relative has a direct interest

A member of your household has a direct interest

Indirect Financial Interest
(Part 3.6)

Likely to receive a benefit or loss, measurable in money, resulting from a change to another
person’s interests

Holding shares in a company or body that has a direct interest (subject to threshold)

When a person with a direct interest owes money to you

Conflict of Duty
(Part 3.7)

Manager or member of the governing body of an organisation with a direct interest

Partner, consultant, contractor, agent or employee of person/body with direct interest

Trustee for a person with a direct interest

Past dealings in relation to the matter as duty to another person or body

Applicable Gift
(Part 3.8)

Election donations valued at or above $200 in previous 5 years

Other Gifts valued at or above $200 in previous 5 years

Party to the Matter
(Part 3.9)

Initiated or became party to civil proceedings in relation to the matter
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Indirect
interest

Legislative
framework

A direct interest generally exists if you have a direct connection with
the matter. That is, if the matter is decided in any particular way, you
are reasonably likely to be directly affected or your circumstances
directly altered.

Importantly, direct interests specifically include circumstances when
you are reasonably likely to be directly affected financially or where
your residential amenity is likely to be directly affected.

See part 3.4 for a detailed description of direct interests.

An indirect interest generally arises as a result of a connection with
another person, organisation or circumstance.

The Act defines five types of indirect interest that give rise to conflicts
of interest.

1. Anindirect interest because of a close association with a member
of your family, a relative or a person you live with who has an
interest in the matter (see Part 3.5).

2. An indirect financial interest, where you are likely to receive a
benefit or loss, measurable in money, as a result of a benefit or
loss incurred by another person (see Part 3.6).

3. Anindirect interest because of a conflicting duty, where you have
responsibilities to another person or organisation because of a
position you hold or because of employment or other
responsibilities (see Part 3.7).

4.  Anindirect interest because of an applicable gift, where you have
received gifts valued at $200 or more directly or indirectly from a
person with a direct interest in the matter, including election
campaign donations (see Part 3.8).

5.  Anindirect interest by being an interested party when you have
initiated or been a party to civil proceedings in relation to the
matter (see Part 3.9).

The legislative framework for direct and indirect interests is important
for understanding how these definitions work.

For direct interests, the Act includes a general statement in section 77A
which means that a person who has a direct interest in a matter will
have a conflict of interest in the exercise of any public duty in relation to
that matter. This simply means that if you have a direct interest you
will have a conflict of interest.
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For indirect interests there is no such catch-all statement. Rather, the
Act says that a person has an indirect interest if he or she has one of
five specified types of indirect connections. This means that an indirect
connection that is not one of those five types will not, in itself, give rise
to a conflict of interest.

This distinction is an important feature of the legislation that aims to
avoid unintentionally “catching” other indirect connections. The
following example illustrates why this is important in practice.

EXAMPLE 3.3.1

Councillor NC’s daughter is a member of a local netball club.
The Council is considering resurfacing the Council owned netball
courts, which will provide a benefit to the club. Under the terms
of the club’'s lease with the Council, it is the Council’s
responsibility to resurface the netball courts.

The Councillor's daughter does not have a direct interest as the
direct beneficiary of the resurfacing will be the club and any
benefits for her only arise because of her connection with the
club.

While the Councillor’s daughter does have an indirect connection
with the proposal, she does not have an indirect interest. This is
because her connection with the club is not one of the defined
types of indirect interests.

Neither Councillor NC, nor her daughter, has any other relevant
connection with the matter. The Councillor does not have a
conflict of interest in the matter.

Note: In the above example, the Councillor would have a conflict of
interest if:

She or her daughter were office bearers of the netball club,
because that would mean there was a conflict of duty (Part 3.7), or

The Council decision would have financial consequences for the
Councillor or her daughter, such as a change in membership fees,
meaning that there was an indirect financial interest (Part 3.6).
This situation may arise if the Council and the club were
renegotiating their lease.

If a Councillor or committee member does not have a conflict of
interest, but considers that he or she should not vote because of some
other personal connection with the matter, the Councillor or member
may apply to be excused from voting on the grounds of a “conflicting
personal interest”. See Part 5.2 for further information about this.
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Direct interests

The Act frames a “direct interest” as one that is immediate, personal
and directly linked to the individual. A person has a direct interest in a
matter if section 77B(1) of the Act applies.

Section 77B(1) states “A person has a direct interest in a matter if
there is a reasonable likelihood that the benefits, obligations,
opportunities or circumstances of the person would be directly altered
if the matter is decided in a particular way”.

As the definition contains a number of elements it is helpful to
understand each element by considering the terms used.

A “direct interest” in a matter depends on the existence of a direct
connection between the matter under consideration and the interests
of the person in question. A direct interest only exists if the interests of
the person are reasonably likely to be “directly altered” if the matter is
decided in a particular way.

A direct interest does not normally exist if your connection with a
matter is via another person or organisation, such as when someone
you are associated with has a particular interest. However, your
connection with a person who has a particular interest may mean that
you have an indirect interest of one or more types.

Section 77B(1) contains a further element in regard to likelihood. A
“reasonable likelihood” must exist that a person’s circumstances will be
directly altered. The issue of “reasonableness” is used with some
frequency by Courts in weighing probability and causation.

The approach that you should adopt when assessing whether there is
a reasonable likelihood of your circumstances being altered, is to apply
an objective assessment rather than a subjective one. “Would a
reasonable person in your position think the decision likely to directly
affect you or your circumstances?”

Whether there is a reasonable likelihood of something occurring does
not mean a cast iron guarantee that it will occur and nor does it mean
the improbable. It is expected you will weigh up the known facts and
information (which includes material and information that you should
reasonably be expected to have or know) and make an informed
judgement that is appropriate to the circumstances.
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EXAMPLE 3.4.1

Councillor CL is the sole proprietor of a small cleaning business
which has cleaning contracts with the Council. A decision is
before Council to determine whether to continue outsourcing
cleaning to external contractors. The Councillor has a direct
interest in the outsourcing decision because there is a
reasonable likelihood that his existing contracts with Council will
be directly affected.

The existence of a direct interest is predicated on whether there is a
reasonable likelihood of a person’s circumstances being directly
altered if the matter is determined in a “particular way”.

This is a deliberate and important phrase. It recognises that when a
matter is presented to the Council, a special committee or to a member
of Council staff, there are usually a number of feasible outcomes. An
initial proposal or recommendation may be rejected or amended in
various ways during the course of Council consideration.

Therefore, it is important to recognise that, irrespective of the outcome
proposed, a direct interest exists if there is a reasonable likelihood that
a different course of action may be taken that would directly affect you
or your circumstances.

EXAMPLE 3.4.2

A report before Council recommends construction of a bike path.
The report considered several routes for the bike path, one of
which passed by the rear of Councillor CJ’'s home, but was
rejected because of complaints about loss of privacy from
neighbouring residents. While the proposed route no longer
affects the Councillor, the Council could amend the proposal and
adopt the route next to the Councillor's home. Councillor CJ
has a conflict of interest because her residential amenity would
be affected if the matter was decided in a particular way.

Local government decision makers must also consider the ways that
their interests may be directly altered. Section 77B(1) lists a number of
things that might be directly altered. They are your “benefits”,

“obligations”, “opportunities” or “circumstances”.

A benefit includes anything that will be to your direct gain or loss such
as a decision about a grant where you are one of the prospective
recipients.

An obligation includes any decision that would directly affect your
rights or duties, such as a Council decision regarding the allowable
forms of signage you can use for your shop.

An opportunity includes circumstances where a decision is likely to
create a situation that you can personally exploit, such as a Council
decision to tender out construction works when you are a construction
contractor.
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A circumstance is a condition that affects your material welfare or
situation in some respect, such as the decision on a planning permit to
allow you to undertake a development.

Section 77B(2)(a) states a person has a direct interest when there is a
reasonable likelihood that he or she would receive a direct benefit or
loss that can be measured in financial terms if the matter is decided in
a particular way.

This type of interest would normally be considered a direct interest
under the general definition. However, its explicit inclusion in the Act
puts that beyond question. It would, for instance, include
circumstances where the value of a person’s business is likely to be
either increased or decreased as a result of a decision of Council.

It should be noted that a benefit or loss needs only to be measurable in
financial or pecuniary terms. It is not limited to a monetary transaction.

EXAMPLE 3.4.3

A Councillor owns a farm on the edge of the town. A proposal to
rezone an area that includes the Councillor’s farm for residential
use will increase the value of the Councillor's land. The
Councillor has a direct interest in the decision, even if he has no
intention to sell the land.

Note: Shareholdings are not normally considered to be “direct
interests”. Where a Council decision is likely to have a direct affect on
a company, the company will have a direct interest. If a shareholder
has an interest as a consequence of having a beneficial interest in the
company, he or she will have an “indirect financial interest” (see Part
3.6).

Section 77B(2)(b) states a person has a direct interest when there is a
reasonable likelihood that his or her residential amenity will be directly
affected if the matter is decided in a particular way.

Such interests can easily arise in many Council decisions because of
Councils’ role in planning matters. A matter would be considered likely
to directly affect your residential amenity if it involved a change in the
factors that makes living in your home pleasant or agreeable or
otherwise affects the quality of living in your home.

Your residential amenity can be affected by a variety of factors,
affecting your home including:

Traffic and parking,

Noise and pollution,

Vandalism and nuisance,

Conflict of Interest in Local Government — February 2009 33



3.5

Family
member

34

Visual amenity, or

The character of the area.

EXAMPLE 3.4.4

A Councillor lives in a street near a business park. The Council
is considering altering parking controls to limit commercial
parking in several streets around the business park, including
the Councillor’s street. The proposal has the capacity to improve
the Councillor's residential amenity and she must declare a
conflict of interest.

Indirect interest by close association

The first type of indirect interest, described in section 78 of the Act, is
an indirect interest because of a “close association”. This type of
indirect interest is considered to exist because it is assumed that a
decision maker will generally be concerned about the interests of
people with whom he or she is closely associated.

An indirect interest by close association does not require the decision-
maker (Councillor, committee member or Council officer) to be
personally affected. Neither does it mean that the decision-maker
cannot distance him or herself from the interests of their associate.

Three types of close associations are specified in section 78:
- Family,
- Relatives, and
- Household members.

In applying the conflict of interest rules in regard to close association,
the decision-maker needs to consider whether the interests of the
particular associate are direct interests or indirect interests. This is
because family members are treated differently from other close
associations.

For conflict of interest purposes a “family member” includes:

- Your spouse or domestic partner (regardless of where he or
she lives); and

- A son, daughter, mother, father, brother or sister who regularly
resides with you.

This is illustrated in the following diagram.
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Note: Section 78(1) of the Act includes additional information about the
definitions of domestic partner, son and daughter which should be
referred to if there is any question about a specific relationship. Son or
daughter includes adopted and step children as well as addressing
custodial situations. “Domestic partner” includes a registered
relationship under the Relationships Act 2008.

You have a conflict of interest if a family member has:
- Adirect interest, or
- Anindirect interest.

This means that if a member of your family has any of the interests
defined in the Act, and described in this Part of the Guide, you are
deemed to have an indirect interest.

EXAMPLE 3.5.1

The wife of the Council CEO is employed by Company XY, which
is applying to be included on the Council's panel of legal
consultants and, if successful, would expect to get regular
contracts for legal work. The CEO would normally make the final
decision on the selection of panel members on the advice of the
relevant manager. However, on this occasion he must declare a
conflict of interest because his wife has an indirect interest.

EXAMPLE 3.5.2

Councillor HG is recently separated from his wife who is a
director of Company KH. The Company has submitted a
planning application to Council. Although the Councillor is not
residing with his wife, he has a conflict of interest in the planning
application as a result of his wife’s company directorship. (Your
spouse is part of your family, even if not living with you.)
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The second category of close associate is a “relative”. This is defined

for conflict of interest purposes to include a direct relative or someone
who is a direct relative of a direct relative.

In very broad terms, a person is a “relative” for conflict of interest

purposes if they are once or twice removed from you by blood or
marriage.

More specifically, the Act defines a “relative” to include:

A “direct relative”, which includes is a person who is your;

- Mother or father,

- Brother or sister,

- Son or daughter, or

- Spouse or domestic partner; and

A direct relative of your direct relative.

The following diagram illustrates which people are considered to be
your relatives for defining indirect interests by close association.
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Detailed definitions in section 78(1) of the Act regarding “son”,
“daughter” and “domestic partner” also apply to relatives.
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You have a conflict of interest if a person who is a relative has a direct
interest in the matter. You do not have a conflict of interest as a result
of a relative’s interest if the relative only has an indirect interest
(unless, of course, the relative is also a “family member”).

EXAMPLE 3.5.3

Officer JH works in the planning area of the Council. His father’s
brother (the officer's uncle) applies to the Council for a planning
permit and subdivision order to allow him to convert his
residential property to dual occupancy. If officer JH is asked to
exercise any delegated decision in regard to the applications, he
must notify the CEO of his conflict of interest and not exercise
the delegation. (In practice, it is advisable to notify your manager
of any possible conflict of interest before the work is allocated)

If a member of your household has a direct interest in a matter where
you are being required to make or participate in a decision, you have a
conflict of interest and must take the required action.

This includes anyone with whom you share accommodation, such as a
flatmate or a member of a group household. It is also likely to include a
boarder or a person with whom you board.

If you are in doubt about whether a person is in your household, a
useful guide is to consider whether you share common rooms in the
same dwelling. If the answer to that question is “yes” you should
consider that person to be a member of your household.

Household member would not normally include a person who was
visiting you for a short holiday, but might include someone who was
staying with you for a longer period.

It is important to remember that you only have an indirect interest
because of a household member if they have a direct interest. That is,
they are directly involved in the relevant matter. It does not apply when
that person only has an indirect interest, such as when they own
shares in, or are employed by, an organisation with a direct interest.

EXAMPLE 3.5.4

Councillor KJ lives with her cousin in a house owned by her
cousin. The Council proposes to levy a special charge scheme
on all property owners in the street for a drainage scheme and
the cousin receives a notice about it. The Councillor must
disclose a conflict of interest when the matter comes before
Council. In addition the Councillor must not sit as a member of a
committee hearing submissions under section 223 on the matter.
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People who are not family members, relatives or household members
are not close associates for the purpose of identifying conflicts of
interest. However, people with whom you have other types of close
connections, such as business relationships, may be relevant to
considerations of indirect interests because of conflicting duties.

There may be times when a person with whom you have a
relationship has a significant interest in a matter but the Act does not
define the relationship as one that gives rise to a conflict of interest. If
this happens, and you think people may have doubts about your
ability to deal with the matter objectively, you should consider whether
or not to seek an exemption from voting under section 79B of the Act
(see Part 5.2 for details).

Indirect financial interest

The second type of indirect interest is an indirect financial interest.
Section 78A(1) of the Act states, “A person has an indirect financial
interest in a matter if the person is likely to receive a benefit or incur a
loss, measurable in monetary terms as a consequence of a benefit
received or a loss incurred by another person who has a direct or
indirect interest in the matter”.

There are several parts to an indirect financial interest:

A third party (person or organisation) must have an interest if the
matter is decided in any particular way,

The interest of the third party may be either a direct interest or an
indirect interest,

You must be likely to receive a benefit or incur a loss as a result
of the benefit or loss to the third party, and

The benefit or loss to you must be able to be measured in
financial terms (but it does not have to be in money).

If a decision on a matter is likely to affect you, your finances or your
assets directly, it is a direct interest and must be treated as a direct
interest (see Part 3.4). An indirect financial interest is different in that
the likely effect on you is only because of the effect on another person
or organisation.

It is important to note that, when considering whether you have an
indirect financial interest, there is no limit to the number of connecting
steps between you and the person who is directly affected by the
relevant decision. This is different from other indirect interests.
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Shares

EXAMPLE 3.6.1

Councillor LK is a bricklayer who regularly sub-contracts to
Company ZC, which has tendered for a Council contract to
construct a sports pavilion. As the Councillor is reasonably
likely to get contracting work if the Company wins the contract
he has an indirect financial interest and must disclose a conflict
of interest in regard to the awarding of the contract.

EXAMPLE 3.6.2

Councillor ML owns a parcel of land that can be subdivided for
residential use (for which it is zoned). The company owning
adjoining land has applied for a planning scheme amendment
for a supermarket. While the matter does not deal directly with
the Councillor's assets, it is very likely to affect the value of his
land. Councillor ML must declare a conflict of interest in regard
to the planning scheme amendment.

Section 78A(2) of the Act describes some specific matters that are
always indirect financial interests. One of these is where a person
has a beneficial interest in shares in a company or other body that
has a direct interest in a matter.

Having a “beneficial interest” in shares usually means that you own
the shares. However it also includes other circumstances where you
are entitled to the benefits of the shares, such as when you are
entitled to dividends or to any of the proceeds from the sale of shares.
An example of this is when shares are held in trust for you by another
person.

An exemption exists, and you do not have to disclose a conflict of
interest, if:

- The total combined value of the shares in the company that
are owned by you and any members of your family does not
exceed $10,000, and

- The total value of all shares issued by the company exceeds
$10 million.

The Act says that, for the purpose of determining share values, the
relevant dates are 30 June or 31 December (which ever is the most
recent) or, if you have lodged an ordinary return since that date, the
close of business on the date that you lodged the return.

EXAMPLE 3.6.3

Councillor NB and her husband each own shares in a large
multinational company that has tendered for a waste
management contract with the Council. The value of the
shares held by each is just over $6,000. As the total value of
shares owned by the Councillor and members of her family
exceeds $10,000, the Councillor has a conflict of interest in
regard to the waste management contract.
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EXAMPLE 3.6.4

Councillor OG owns shares to the value of almost $2,000 in a
small mining operation that has applied to the Council for a
permit to build an extraction plant. As the total value of shares
issued by the mining company is less than $10 million, the
shares are not exempt under the Act and the Councillor has a
conflict of interest in any decision relating to the application.

Important note: Even though the specific provision in section 78A(2)
of the Act only relates to shares you hold in a company that has a
direct interest, the general provision of section 78A(1) is also likely to
apply to situations where you own shares in a company with an
indirect interest.

EXAMPLE 3.6.5

Officer PD holds shares valued at $12,000 in Company EQ. A
subsidiary of Company EQ is tendering for consultancy work
with the Council. As Company EQ has an indirect interest in
the issuing of the tender, the officer is likely to have a conflict of
interest if required to exercise a delegated power in regard to
the tender.

If you own shares in a large corporation, where the total value of
shares exceeds $10 million and the total value of your shares is less
that $10,000, you do not have to disclose a conflict of interest unless
you have another interest in the matter.

Section 78A(2) of the Act also states that if a person who owes you
money has a direct interest in a matter, you have an indirect financial
interest in that matter. However, this does not include where the
money is owed to you by an authorised deposit taking institution.
(Banks, building societies and credit unions are authorised deposit
taking institutions.)

EXAMPLE 3.6.6

Councillor RX is an architect who undertook design work for
Person FG and, as a result of a dispute, has not yet been paid
for the work. Person FG is now seeking a planning scheme
amendment. The Councillor has an indirect financial interest
because FG owes her money and must disclose a conflict of
interest if the matter is considered by Council.

Conflicting duty

This Part deals with situations where a person has a separate duty or
responsibility to another person or organisation whose interests
overlap with the relevant person‘s public duty. This is referred to as
an indirect interest because of a “conflicting duty” and is specified in
section 78B of the Act.
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duties

Past duties

You have a conflicting duty if you hold any of the following positions in
relation to a person, company or body that has a direct interest in a
matter:

- Manager,

- Member of the governing body (e.g. Board member),
- Partner,

- Consultant,

- Contractor,

- Agent, or

- Employee.

This includes holding one of these positions in a club or non-profit
organisation, unless an exemption applies (see “Exemptions” below).
It does not apply if you are only an ordinary member of a club or
society and have no other relevant interest.

In addition you have a conflicting duty if you are a trustee for a person
who has a direct interest in the relevant matter.

Whether or not your duties relate to the matter in question does not
alter the situation. Your duties may not relate in any way to the
particular matter, but just the fact that you have duties to the relevant
person or organisation creates a situation of conflicting duty.

EXAMPLE 3.7.1

Councillor SP is on the board of directors of the local Water
Board, which is a not-for-profit entity. He is not on the board as
an appointee or nominee of the Council. The Council is
considering a planning scheme amendment that affects the
Water Board’s right to be a referral authority in certain matters.
The Councillor has a conflicting duty and must declare a conflict
of interest in the matter.

EXAMPLE 3.7.2

Councillor TA is a solicitor who is acting for Person KD in a
matter. In a separate matter Person KD has lodged a planning
application that is to be considered by the full Council. The
Councillor has a conflict of duty in regard to the matter, even
though he is not acting for Person KD in relation to the specific
planning application.

Past duties can sometimes be conflicts of duty. The Act states that if
you previously held one of the positions listed above, and you dealt
with the particular matter when holding that position, you have a
conflict of duty in relation to the matter.
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EXAMPLE 3.7.3

Officer UP previously worked for Company MN where she did
preliminary design work for a proposed new residential
development. She is now employed by the Council as Manager
of Planning and has the delegated authority to approve
planning permits for certain developments. Officer UP must
disclose a conflict of interest and must not exercise her
delegation in regard to the particular development on which she
previously worked.

There are several specific exemptions that apply to conflicts of duty
in the Act.

An employee of the Crown or of a body established under an Act of
Parliament for a public purpose does not have a conflict of duty in a
matter that affects the Crown (Government) or the relevant statutory
body. However, this exemption does not apply if the person has
any current or expected responsibilities as an employee of that body
in relation to the matter.

A person who holds a position in a not-for-profit organisation and
receives no remuneration in that position does not have a conflict of
duty in regard to that organisation if, and only if, one of the following
circumstances exists:

The person was appointed or nominated to the position in the
organisation by the Council, or

The person was appointed to the relevant special committee by
the Council specifically to represent the not-for-profit
organisation.

A Councillor does not have a conflict of duty because of holding a
position in the Municipal Association of Victoria or any other body
that has the purpose of representing the interests of Councils, such
as the Victorian Local Governance Association.

The Act also allows for the Regulations to prescribe additional
positions that do not give rise to conflicts of duty. (At the time of
publication, no such positions had been prescribed.)

You must be very careful when relying on one of these exemptions
as people often have interests under more than one category. A
situation where this can occur is where a person also has an
indirect financial interest (see Part 3.10).
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Gifts

EXAMPLE 3.7.4

Person VT is a member of the special committee that
manages usage of a Council owned hall and was appointed
to that position as a representative of the stamp collectors’
club. Because of the way he was appointed, Person VT does
not normally have a conflict of duty in regard to decisions
affecting the club. However, the club wants to conduct a
stamp fair in the hall where members can sell stamps to the
public. As Person VT would be likely to set up a stall at the
fair, he has an indirect financial interest and cannot
participate in any decision by the committee in relation to the
proposed fair.

Applicable gift

Receipt of a gift from a person or organisation can result in a conflict
of interest situation. Section 78C of the Act states that a person has
an indirect interest if they have received an applicable gift from:

- A person who has a direct interest in the matter,

- Addirector, contractor, consultant, agent or employee of a
person or body that has a direct interest in the matter, or

- A person who gives the gift on behalf of someone who has a
direct interest.

An “applicable gift” is a gift valued at $200 or more that was received
in the previous five years. It includes multiple gifts from one source
that have an aggregate value of $200 or more. It also includes
election campaign donations above $200.

There is a close link between this requirement and the disclosure of
gifts in both election campaign donation returns and ordinary returns.
The threshold value for gift disclosures in all cases is $200.

Gifts can be in many forms, including any disposition of property by
one person to another without payment, or with inadequate payment.
A gift can include money. It can also be a non-monetary gift or a
service. Free or discounted memberships or travel are gifts, as is
free or discounted hospitality.

Councillors or Council officers may be offered hospitality in a range of
situations and possibly by people who want to be considered
favourably in Council matters. If the hospitality exceeds the threshold
and the gift giver subsequently has a direct interest in a matter before
the Council it will give rise to a conflict of interest. This does not
apply where the Council or the relevant person pays for the
hospitality.
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EXAMPLE 3.8.1

Councillor WU is offered free use of a holiday house for a
fortnight by a local shopkeeper — an offer which is accepted. A
year later, the shopkeeper lodges a planning application to
allow him to convert a property in a residential area into a
restaurant. The Councillor has an interest because of receipt
of an applicable gift and must disclose a conflict of interest if the
matter is considered by the Council.

EXAMPLE 3.8.2

Councillor XT is invited by a director of a football club to be a
guest in the President’s box and at the President’s Dinner for
an AFL semi-final. The dinner and the free access to the game
are estimated to be worth over $600.

The club subsequently seeks funding from the Council for
restoration work on its historic grandstand. The Councillor must
disclose a conflict of interest.

EXAMPLE 3.8.3

Officer YE manages the Council parks maintenance contract.
She is taken out to restaurants on several occasions by the
Director of the current parks contractor. The value of the
restaurant meals (combined) exceeds $200 in value.

When the tendering process for the contract renewal
commences the officer has to disclose that she has a conflict of
interest because she received applicable gifts from a director of
a company with a direct interest in the matter.

A principle that applies to every person in public office is that they
should avoid putting themself in positions which are likely to create a
conflict of interest. This means that you don't seek or accept gifts
from people where the receipt of the gift is likely to create a conflict
with your public duty.

This doesn’'t mean you can never accept a gift. It does mean that you
should avoid accepting gifts from people who you know, or
reasonably expect, will have dealings with the Council that you will be
called upon to deal with in your official capacity.

Accepting gifts from people or organisations with which you have
dealings in an official capacity can have serious consequences.

Such gifts can give the impression that you are using your
position for personal gain, rather than to serve the community,
which reflects badly on you and on the Council,

It is likely to prevent you from undertaking duties that you have
been elected or appointed to perform, which means that you may
be seen to be failing in your responsibilities, and

There are risks that your action may constitute, or appear to
constitute, a misuse of your position or the acceptance of a
secret commission, which are serious offences under the Local
Government Act and the Crimes Act respectively.
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Direct
interests

On occasions a Councillor or member of staff may be given a gift that
cannot be politely refused. This typically occurs after a presentation
at a function when a gift is given as an appreciation.

If there is any risk that the gift may give rise to an indirect interest or
otherwise compromise the receiver, it should be accepted on behalf
of the Council and passed to the relevant officer for use by the
Council. A gift received on behalf of the Council and passed on in this
way does not give rise to an indirect interest.

Councils should consider adopting policies for dealing with gifts and
CEOs are advised to ensure that records are kept of gifts received
and passed to the Council.

Party to the matter

The final type of indirect interest is when a person is a party to the
matter. Section 78D states that a person is a party to the matter
when they have initiated civil proceedings in relation to the matter or
become a party to such proceedings. This includes civil proceedings
in a Court or in VCAT.

This type of indirect interest is a little different. It arises from a
separate process that a person is, or has been, involved in, rather
than as a consequence of a connection with another person or body.

EXAMPLE 3.9.1

Councillor ZX was an objector to a planning permit application
for a commercial waste facility in the municipality. He was
subsequently elected to Council on a policy of opposing the
facility. The facility was granted a qualified permit by the
previous Council, but a number of objectors, including
Councillor ZX have lodged appeal applications with VCAT.
The Councillor must declare a conflict of interest in any matter
before the Council that relates to the proposed waste facility or
to the VCAT application.

Being a party to a matter is defined in the Act as an “indirect interest”.
However, there are occasions when a person who is a party to a
matter also has a direct interest, such as when a Council decision is
likely to directly affect the person’s circumstances.

This is relevant where the party to the matter is a person with whom
you have a connection. For example, where a relative or an
organisation to which you have a conflicting duty is a party to civil
action and has a direct interest as a result.
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EXAMPLE 3.9.2

Councillor PY’s brother-in-law was contracted by the Council to
renovate several community facilities. A dispute arose about
the quality of the work and Council refused to make payments.
The brother-in-law has initiated civil action against the Council
for the recovery of unpaid moneys and the Council must decide
whether to contest the matter or agree to a settlement. If the
Councillor’s brother-in-law only had an indirect interest as a
party to the matter the Councillor would not have a conflict of
interest. However, the brother-in-law clearly has a direct
interest in the Council’'s decision and Councillor PY has a
conflict of interest because of a close association.

conflict of interest.
discussed in the following publication:

In some circumstances, the principles of natural justice require you
not to vote on or otherwise decide a matter even if you do not have a
The issues of natural justice and bias are

“Ensuring Unbiased Democratic Council Decision Making”, Local

Government Victoria, 2008. (Contact details for LGV are inside
the front cover)

Multiple interests

Sometimes, you have interests under more than one category. When
this happens, you need to be aware of differences between the
categories, particularly when they deal with the interests of other
(third) parties.

The following table shows the scope of interests of third parties that
are relevant when considering whether you have an indirect interest.

Conflict of Interest in Local Government — February 2009




3.11

Remoteness

What this means is that:

For indirect financial interests and for interests held by members
of your family, you will have an indirect interest if the other
person has either a direct interest or an_indirect interest, and

For conflicting duties, applicable gifts and interests held by
relatives or housemates, you will only have an indirect interest if
the other person has a direct interest.

EXAMPLE 3.10.1

Councillor AP is a major shareholder and director of a
consultancy firm, which has recently entered into a contract
with Company XZ to provide planning consultancy services.
Company XZ is seeking a planning scheme amendment to
facilitate a major residential development in the municipality.

The Councillor does not have a conflicting duty as a director of
the consultancy firm because the firm’s interest in the matter is
indirect. However, he does have an indirect financial interest as
a result of his shares in the consultancy firm, because that firm
has an indirect financial interest in the planning scheme
amendment. Councillor AP must disclose a conflict of interest
in the matter.

General exemptions

The Act specifies two types of general exemptions that apply,
irrespective of the particular type of interest.

Section 77A(4) exempts a person from having a conflict of interest if
their interests are so remote or insignificant that they could not
reasonably be regarded as capable of influencing any actions or
decisions of the person in relation to the matter.

This exemption is subject to a test of reasonableness. If a
reasonable person would think that your personal interests might
affect your official actions or decisions, this exemption does not apply.
Its purpose is to ensure that people are not considered to have
conflicts of interest in unthinkable situations. For example, no
reasonable person would expect you to have a conflict of interest only
because a person tendering for Council work owes you money for a
bottle of milk.

This exemption should only be relied on after due care and
consideration.
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A second general exemption is specified in section 77A(5) of the Act.
It applies in regard to interests that are only held as a resident,
ratepayer or voter.

This type of exemption arises quite often, but must be used carefully.
If a person has an interest only because he or she is a resident,
ratepayer or voter, it is unlikely that he or she would be considered to
have a conflict of interest.

For example, a Councillor would not have a conflict of interest in the
adoption of a new strategic land use plan for the municipality unless
he or she was affected in some special way.

Similarly, a person would not be considered to have a conflict of
interest in changes to Council services or facilities that are generally
available to all residents unless there were particular circumstances
that meant that he or she had a greater interest than other people.

Section 77A(5) places two specific conditions on this exemption and
both must exist for the exemption to apply:

The interest must be held in common with other residents,
ratepayers or voters, and

The interest must not exceed the interests held by other
residents, ratepayers or voters.

EXAMPLE 3.11.1

The Council is to vote on the installation of a new irrigation
system for a local park. The Park is only a few blocks away
from Councillor FD’s home and he regularly walks his dog in
the park.

As the park is available for all residents to use and the
Councillor has no exclusive access, he does not have a conflict
of interest just because he uses it regularly.

EXAMPLE 3.11.2

The Council is to consider a new planning heritage overlay that
will limit the colour schemes allowable for new or repainted
residential buildings in a large part of the municipality.

Several Councillors own homes in the affected area but are not
considered to have conflicts of interest because their interests
are as residents and ratepayers and their interests do not
exceed those of other residents and ratepayers.

Councillor OP also owns five houses as rental investments in
the affected area and would be affected to a greater extent than
other people, so he does have a conflict of interest.
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Councillor
exemptions

While not technically an exemption, section 79A of the Act states that
it is a defence to a prosecution if a person proves that he or she did
not know that he or she had the conflict of interest.

That applies where a person was not aware of the relevant facts. For
example, a Councillor who does not know that her husband had
purchased shares in a company with which the Council was entering
into a contract might rely on this as a defence.

Importantly, this provision does not excuse you if you know the facts
of the situation but do not correctly apply the law. That is, it is not an
excuse for misunderstanding the legal requirements.

Any person wishing to use this defence should understand that a
Court will expect you to prove, to the satisfaction of the Court, that
you had no knowledge of the facts that gave rise to the conflict of
interest.

Section 79A also provides a defence where a person did not know
that the matter was being considered. This is generally relevant to a
Councillor or committee member who was not in attendance at a
meeting and failed to notify the CEO or chair of a conflict of interest
because they were not informed that the particular matter was to be
considered.

Councillor exemptions

The Act also specifies a number of specific exemptions for
Councillors. These are a practical necessity to allow the Council to
function effectively.

Section 79C(1) lists the following situations where a Councillor does
not have a conflict of interest.

When nominating or appointing a Councillor to a position which
will not be remunerated,

In the election of the Mayor or the appointment of an acting
Mayor,

In regard to the payment of Councillor allowances,

When adopting a policy on the reimbursement of Councillor
expenses,

When adopting the Councillor Code of Conduct,

In regard to an application for a Councillor Conduct Panel or a
VCAT application dealing with Councillor conduct,
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When seeking an exemption from the Minister from conflicts of
interest,

When appointing members and chairpersons of special
committees, and

In regard to a decision regarding Councillors’ eligibility for the
superannuation guarantee under taxation legislation.

Budget The Act also exempts a Councillor from a conflict of interest when
exemption approving a budget or revised budget. This is subject to both of the
following conditions:

The Council has previously approved the matter in which the
Councillor has an interest, including the level of funding, and

The Councillor disclosed his or her conflict of interest when the
matter was previously approved by the Council.
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4 — \What Action is Needed?

4.1

Type and
nature

Having determined that you are subject to conflict of interest rules
and that you have a conflict of interest in a particular matter, the
next step is to make sure you do the right things. This Part
describes what actions should be taken to disclose interests and
conflicts of interest.

Generally, the rules require a person with a conflict of interest to do
the following two things in specified ways:

- Disclose your interests in the matter, and
- Abstain from decisions about the matter

Council meetings

The primary decision making meeting in local government is the
Council meeting. Only Councillors have formal decision making
authority in a Council meeting and section 79 of the Act requires
Councillors to disclose conflicts of interest in Council meetings.

This Part deals with actions required by Councillors who have
conflicts of interest. The following Parts contain additional related
matters regarding procedures:

Part 2.2 describes Council meetings,

Part 3.12 lists specific exemptions for Councillors,

Part 4.5 deals with Ministerial exemptions for Councillors, and

Part 4.7 describes disclosures by Council advisors.

Chapter 3 describes what constitutes a conflict of interest.

Before considering the procedures, the following information should
be noted about disclosures.

The Act distinguishes between the “type” (or classification) of
interests and the “nature” of the interest. = Sometimes the
procedures for the disclosure of the nature of the interest are
different from those regarding the type.
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The type of interest is a classification according to the way that the
Act lists interests (see section 77A). When a person is required to
state the type of their interest they state that it falls within one of
more of the following classifications:

- Adirect interest,

- Anindirect interest by close association,

- Anindirect financial interest,

- Anindirect interest because of a conflicting duty,
- Having received an applicable gift, or

- Being a party to the matter.

The rules also require disclosure of the nature of the interest. This
is a description of the interest itself and involves providing specific
detail. For example:

A person might disclose their type of interest as a “direct
interest” and describe the nature of the interest as being the
owner of the property to which the planning permit relates”, or

A person might disclose the type of interest as a “conflicting
duty” and then state that the nature of the interest is that they
are a director of the organisation that has requested a grant
from the Council.

The normal procedure for a Councillor who will be attending the
relevant meeting is described in section 79 of the Act. It involves
the following actions, which must be taken immediately before the
matter is considered.

Disclose the interests:
Advise the Council that you have a conflict of interest in the
matter,
State the type (or types)of interest, and

Describe the nature of the interest.

Abstain from the proceedings:
Notify the Mayor (or acting Mayor) that you are leaving the
meeting because you have a conflict of interest,

Leave the room and any area where you can see or hear the
proceedings,

Stay outside until all discussion and voting on the matter is
completed, and

The Mayor (or acting Mayor) must ensure you are told when
the matter is concluded so you can return to the meeting.
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issues

Some Council meeting procedures require conflict of interest
disclosures at the start of a meeting. This does not alter the
statutory requirement. You must still make a full disclosure
immediately before the matter is considered.

Some Councils use forms for disclosing conflicts of interest. Even if
you use one of these forms, you must still follow the procedures in
the Act.

An important aspect that can be easily overlooked is that a person
who has a conflict of interest in a matter is also likely to have a
conflict of interest in decisions that relate to the matter.

This means that if you have a conflict of interest in a matter before
the Council you are strongly advised to leave the meeting before
any related or procedural issues are considered. This includes:

Decisions about how the matter will be dealt with in the
meeting, such as a decision on an acting Chair, a decision to
defer the matter or decisions regarding the form, order or
splitting of motions, and

Decisions preliminary to making a decision on the matter such
as a decision to undertake consultation or seek advice.

There are times when privacy concerns make it inappropriate to
publicly disclose the detailed nature of an interest. Section 79 of
the Act provides an alternative procedure that can be used in such
situations.

This procedure allows you to limit your disclosure in the meeting to
the type of interest by disclosing the detailed nature of the interest
in writing to the CEO before the meeting. It works as follows:

Before the meeting, advise the CEO in writing that you have a
conflict of interest in the matter;

- Specifying the type of interest, and
- Describing the detailed nature of the interest.

Immediately before the matter is considered, advise the
Council that you have a conflict of interest and state the type of
interest but do not describe the nature of the interest.

To avoid confusion, it is recommended that you also notify the
meeting that the details of your interests have been provided to
the CEO in writing.

Follow the procedure to leave the meeting and abstain from
voting in the normal way.
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It is not generally recommended that this process be followed
unless the privacy of another person is involved. While it can, in
theory, be used to protect your own privacy, using it for that
purpose may be inconsistent with the standards of transparency
expected of a person in public office and is likely to give the
impression that you have something to hide.

If you have a conflict of interest in a matter to be considered at a
Council meeting, but you will not be attending the meeting, you
must do the following things.

Before the meeting is held, advise the CEO in writing that you have
a conflict of interest in the matter and state the type of interest and
the detailed nature of the interest.

If you are not sure if you will be attending the meeting, it is
advisable to follow this procedure as a precautionary measure. If
you subsequently do attend the meeting, you should then follow the
normal procedure in the meeting.

The Act imposes duties on the Chief Executive Officer in regard to
written disclosures of interests and minutes of meetings.

Written disclosures of interests provided to the CEO must be kept in
a secure place for three years and destroyed after that time.
Privacy rules apply to these written disclosures and they are not
available to the public.

The CEO must make sure that the Minutes of Council meetings
record all disclosures of conflicts of interest. The Minutes should
record:

- Who declared a conflict of interest,
- The type and nature of interests disclosed in the meeting,

- The type (only) of interests disclosed in writing to the CEO
before the meeting,

- When a Councillor leaves the meeting, and
- When a Councillor returns to the meeting.

Councillors who have declared a conflict of interest are advised to
check the minutes to make sure that their actions have been
correctly recorded. The minutes must be submitted to the next
meeting of the Council for confirmation, and that is the correct time
and place to have any errors corrected.
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Council minutes are available for public inspection. However the
minutes of closed meetings are confidential and are not released
unless required by law, such as when requested by an inspector of
municipal administration, the Ombudsman or a Court.

EXAMPLE 4.1.1

The Council is considering whether or not to continue
outsourcing its cleaning contracts. Councillor CL has a
conflict of interest in the matter (See Example 3.4.1).

When the matter comes up at the meeting, The Councillor
immediately rises to his feet and says;

“l wish to disclose that | have a conflict of interest in this
matter and will be leaving the meeting while it is considered
and decided.

‘I have a direct interest in the matter because | have a
contract with the Council for cleaning both library buildings.”

Councillor CL leaves the meeting and waits in an adjoining
room where he cannot see or hear the meeting. When the
consideration and voting on the matter is concluded the duty
officer tells the Councillor that he can return.

The full disclosure details, as well as the fact that Councillor
CL left the meeting, are recorded in the minutes.

EXAMPLE 4.1.2

Council is scheduled to consider the planning application
from Person KD at its next ordinary meeting. Councillor TA,
who is a solicitor, has a conflict of interest in the matter (see
Example 3.7.2) but is unable to declare the nature of the
interest because of client confidentiality.

Councillor TA advises the CEO, in writing before the meeting,
that he has a conflict of interest in the matter because of a
conflicting duty and also states that the nature of the duty is
that he is acting for Person KD in a separate capacity as his
solicitor.

When the matter comes up at the meeting, he announces;

“l wish to advise the Council that | have a conflict of interest
in this matter because of a conflicting duty.

“I have provided a written description of the nature of my
interest with the CEO in accordance with the Act, but will not
be disclosing the detailed nature in this meeting for reasons
of privacy.

“l advise that | am leaving the meeting before the matter is
considered.”

Councillor TA leaves the meeting immediately. When the
consideration and voting on the matter is concluded the
Mayor requests an officer to notify the Councillor that he may
return to the meeting.

The disclosure, other than the detailed nature of the interest,
is recorded in the minutes. So is the fact that the Councillor
left the meeting while the matter was considered.
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EXAMPLE 4.1.3

The agenda for the next Council meeting lists a planning
application from a local shopkeeper for consideration.
Councillor WU, has received an applicable gift from the
shopkeeper (see Example 3.8.1), but he will be interstate on
the day of the meeting.

The Councillor gives the CEO a letter advising that he has a
conflict in the matter because he has received applicable gifts
from the applicant. The letter also describes the nature of the
gift as free use of a holiday house.

The minutes will record that the Councillor disclosed a conflict
of interest in the matter because of an applicable gift. It will
not describe the nature of the gift.

Special committee meetings

Conflict of interest procedures for special committees are also
specified in section 79 of the Act. They are very similar to the
procedures for Council meetings described in Part 4.1.

See Part 2.3 for information about which committees are deemed to
be special committees.

The process for disclosure of conflicts of interest is basically the
same as for a Council meeting.

Both the type of interest and the nature of the interest must be
disclosed, and

Disclosures in meetings must be made immediately before the
matter is considered.

One difference is that a committee member who will not be at the
meeting may give his or her written disclosure to either the
Chairperson of the committee or to the Council CEO.

If the Chairperson receives a written disclosure, he or she must give
it to the Council CEO. This should be done as soon as practicable.

A committee member with a conflict of interest must leave the
committee meeting in exactly the same way as a Councillor in a
Council meeting.

The minutes of a special committee meeting will record disclosures
in the same way as the minutes of a Council meeting.
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EXAMPLE 4.2.1

The special committee that manages use of the local hall is to
consider a request from the stamp collector’s club to hold a
stamp fair. Person VT is a member of the stamp club and a
member of the special committee. He also has a conflict of
interest in the matter (see Example 3.7.4).

When the matter comes up at the meeting, Person VT
announces;

“ have a conflict of interest in this matter.

“| have an indirect financial interest because | will probably
have a stall at the fair.

“As required by the Local Government Act, | will leave the
meeting while the matter is considered.”

He leaves the meeting and waits outside until called back in
by the Chair after the decision has been made.

The conflict of interest and the fact that Person VT left the
room are recorded in the minutes.

EXAMPLE 4.2.2

The Council’s planning committee is considering a planning
scheme amendment from Person FG. Councillor RX, who is
on the committee, has a conflict of interest (see Example
3.6.6).

As the Councillor’s interests involve a person whose privacy
may be adversely affected, she advises the CEO, in writing
before the meeting, that she has a conflict of interest as a
result of an indirect financial interest, because the applicant
owes her money.

When the matter comes up in the meeting, the Councillor
states;

“I will be abstaining from this matter because | have a conflict
of interest.

“I have an indirect financial interest and have disclosed the
nature of the interest in writing to the CEO. This includes
issues of privacy affecting another person.”

The Councillor leaves the meeting for the entire period that
the matter is considered and resolved.

The minutes record the disclosure and the abstention but not
the nature of the interest

4.3 Audit and section 223 committees

Conflict of interest rules apply to:

- Audit committees established under section 139 of the Act,
and

- Committees that hear submissions under section 223 of the
Act.
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The procedures applying to these committees are the same as
those applying to special committees.

If a section 223 committee is established for the express purpose of
hearing submissions on a specific matter and you have a conflict of
interest in that matter, you should decline membership of the
committee.

Assemblies of Councillors

Section 80A states that Councillors have to follow conflict of interest
rules in any meeting classified as an “assembly of Councillors”.
See Part 2.5 for a description of an assembly of Councillors.

A Councillor who has a conflict of interest at an assembly of
Councillors must:

- Disclose to the meeting that he or she has a conflict of
interest, and

- Leave the meeting while the matter is being discussed.

The disclosure should be made immediately before the matter is
considered.

It is not necessary to disclose the type or nature of the interest at an
assembly of Councillors. It is sufficient to just state that you have a
conflict of interest in the matter.

As formal agendas and reports are not necessarily available prior to
the meeting, there may be times when a Councillor only realises
that he or she has a conflict of interest after the discussion has
commenced. In this case, the Councillor should disclose that he or
she has a conflict of interest immediately upon becoming aware of
the conflict.

The requirement to leave an assembly of Councillors if you have a
conflict of interest is to ensure there is no question that you are
seeking to pursue your own interests in the meeting.

The requirement to leave the meeting should be understood to
mean that you go sufficiently distant from the meeting that you
cannot see or hear the discussion.
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Council administrations should ensure that procedures are in place
to notify a Councillor, who has left the meeting, that the matter is
concluded.

EXAMPLE 4.4.1

At a Councillor briefing, an update is being provided by
officers on current planning issues. One matter under
discussion relates to an application from Company KH.
When the name of the company is mentioned, Councillor HG
realises that he has a conflict of interest (see Example 3.5.2 +

He immediately interrupts the discussion and says;
“I have just become aware that | have a conflict of interest in
this planning application.

“In accordance with the Local Government Act, | will leave
the meeting until the discussion of this application is
concluded.”

The Councillor leaves the room and is recalled five minutes
later when the discussion moves on to the next matter.

EXAMPLE 4.4.2

At a public Ward meeting attended by the three Ward
Councillors and two Council officers, a resident asks about a
proposal to rezone land for a Supermarket. Councillor ML
advises the meeting that she has a conflict of interest in that
particular matter (see Example 3.6.2) and excuses herself
until the discussion of the matter is finished.

(When approached by the media later, the Councillor
explains that she owns land that may be affected by the
rezoning and will not be taking part in any discussion or
decision on the matter as a Councillor)

Records The Chief Executive Officer must ensure that a written record is
kept of every assembly of Councillors.

The written record should be a simple document that records

- The names of all Councillors and staff at the meeting,
- The matters considered, and
- Any conflict of interest disclosed by a Councillor.

The record is not required to be in the form of minutes.

If a conflict of interest is disclosed, the record should state the name
of the Councillor who made the disclosure and specify the relevant
matter. The record is not required to include details about a conflict
of interest.
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The record of an assembly must be kept by the CEO for a period of
4 years after the meeting date and must be available for public
inspection for a period of 12 months.

Ministerial exemptions

In some circumstances, a majority of the Councillors of a Council
may have conflicts of interest in a matter. This is a problem of
governance for which a solution is provided in section 80 of the
Act. The Council can apply to the Minister for Local Government
for exemptions from the conflict of interest requirements.

A Council can only apply for an exemption if it considers that a
Council decision cannot be made because of the number of
Councillors with conflicts of interest. This generally means that a
majority of the Councillors of the Council have conflicts of interest
in the matter.

Ministerial exemptions should not be sought when other solutions
are available to the Council. For example:

An exemption should not be requested just because sufficient
Councillors do not attend meetings, or

If a special committee cannot make a decision because of
conflicts of interest, the Council should examine the
possibility that the decision can be made by the full Council.

A request for an exemption may be made in one of two ways:

The Council may apply in writing to the Minister for an
exemption for one of more of the Councillors after it has
passed a resolution that the business of the Council or a
special committee will be impeded because of the number of
Councillors with conflicts of interest, or

The Chief Executive Officer may apply in writing to the
Minister on behalf of the Council after receiving written
declarations of conflicts of interest from a majority of
Councillors.

Following a request for exemptions, the Minister may require
additional information, including copies of written disclosures that
have been provided to the CEO.
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The Minister’'s power to grant exemptions is limited. He or she may
only grant exemptions after considering:

- The extent of the Councillors’ conflicts of interest, and
- The public interest.

In some cases, the Minister may grant exemptions to some
Councillors but not others, depending on the extent of each
Councillor’'s interests. The Minister may also grant exemptions
subject to conditions. For example, an exemption may be limited to
a particular decision or to a specific time period.

The Minister may vary or revoke an exemption.

EXAMPLE 4.5.1

Council MM has seven Councillors. When the proposed
rezoning for a supermarket comes before the Council, four of
the Councillors disclose that they have conflicts of interest.

- Councillor ML owns land adjoining the proposed
supermarket site (see Examples 3.6.2 and 4.4.2)

- Councillor RE'’s son is a junior employee of the supermarket
company.

- Councillors UH and AZ each hold a little over $10,000 worth
of shares in the supermarket company.

Upon receipt of the request, and after obtaining full details of
each Councillor's interest the Minister grants an exemption to
the two Councillors who hold shares in the company.

The Minister also grants an exemption for Councillor RE.
This is after receiving advice that the Councillor's son does
not work in the retail division of the company and would have
no expectation of being employed locally.

The Minister does not grant an exemption to Councillor ML,
as her interest is considered too substantial.

The Council subsequently considers and determines the
matter. At that meeting, Councillor ML discloses her conflict
of interest again and leaves the meeting while the matter is
considered.

Also in the meeting, the Mayor states, for the record, that a
Ministerial exemption under section 80 has been granted to
Councillors RE, UH and AZ.

The minutes record the disclosure by Councillor ML and the
Ministerial exemptions.
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Delegations to Council officers

Council officers, who have been delegated Council powers, duties
or functions, are subject to conflict of interest rules under section
80B of the Act. The rules require affected staff to make disclosures
and not to exercise their delegations. See part 2.6 for information
about delegations.

The process for disclosing a conflict of interest for members of
Council staff varies, depending on whether or not the member of
staff is the CEO.

If the Chief Executive Officer has a conflict of interest in a matter
where he or she has a delegated authority from the Council, the
CEO must:

- Disclose the type and nature of the interest to the Mayor in
writing as soon as he or she becomes aware of the conflict,
and

- Make the same disclosure to the Council at the next
ordinary meeting of the Council.

The disclosure by the CEO to the Council does not need to be in
writing, but it should be recorded in the minutes. Councils that
record conflicts of interest at the start of each meeting may find that
an appropriate time for the CEO to make a disclosure.

If another member of staff has a conflict of interest in a matter
where he or she has a delegated authority, the staff member must
disclose the type and nature of the interest to the CEO as soon as
he or she becomes aware of the conflict. This must be provided in
writing.

Written disclosures should be retained securely and in a way that
ensures the privacy of the staff member involved.

Procedures to be followed by staff in these situations would usefully
be included in the Staff Code of Conduct.

A CEO or other member of staff who has a conflict of interest must
not exercise the delegated power, duty or function in relation to the
matter.

A CEO must ensure that a member of staff is not pressured to
exercise a delegated authority when they have a conflict of interest.
He or she should ensure that the relevant matter is dealt with by
another officer or referred to the Council for a decision.
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To exercise a delegated authority when you have a conflict of
interest is a serious breach of public trust. It risks disciplinary action
and you may face prosecution in Court.

If a Chief Executive Officer has a conflict of interest in a matter, he
or she cannot resolve the conflict by then on-delegating the
responsibility to another officer. This is because the CEO is likely to
have a conflict of interest in the decision to delegate.

When a CEO has a conflict of interest, therefore, the relevant
decision can only be made:

- By an officer who has a pre-existing delegation,
- By a special committee with the delegated authority, or
- By the Council.

In some cases, staff will be aware of situations where future
conflicts of interest could potentially arise in the performance of
their duties. If such a situation exists for you, it is advisable to make
sure your direct manager is aware of the circumstances in advance.
This may enable work to be redirected before a conflict of interest
arises.

EXAMPLE 4.6.1

Officer UP, as Planning Manager, is asked to exercise her
delegation in regard to a planning permit for a new residential
development. The officer writes a memo to the Chief
Executive Officer stating that she cannot decide this matter
because she has a conflict of interest as a result of a
conflicting duty to Company MN, where she worked on this
development (see Example 3.7.3).

As no other officer has sufficient delegation to determine this
matter the CEO decides that the matter should be referred to
the Council’'s planning committee. The CEO arranges for
another officer to prepare documentation for the meeting.

EXAMPLE 4.6.2

The Council CEO is due to receive a report recommending
the appointment of firms to the Council’s legal panel. Before
receiving the report, the CEO becomes aware that he has a
conflict of interest in the matter (see Example 3.5.1 +

The CEO writes a letter to the Mayor advising that he has a
conflict of interest in the matter as a result of a close
association, because his wife is employed by one of the firms
that tendered for panel membership+He also advises that the
relevant decision will therefore be made by the General
Manager, who already has sufficient delegated authority to
decide the matter.

At the next Council meeting the CEO provides the same
advice verbally to the Council and it is recorded in the
minutes.
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Advice and reports

Members of Council staff and Council contractors who provide
advice or reports to the Council or to Council special committees
must disclose direct or indirect interests. This is required under
section 80C of the Act.

See Part 2.8 for a description of who should make disclosures in
this way.

A staff member or contractor who provides a report and who has a
direct or indirect interest in the matter must disclose the interest
when providing the report. This would normally be done by
recording the interest in the report itself.

Where advice is being provided in person, the disclosure should be
made in person at that time.

It is important that advice about interests must be provided before
the matter is considered and determined by the meeting.

The initial disclosure required by advisors is just their type (or types)
of interest. That is:

- Adirect interest,

- Anindirect interest by close association,

- Anindirect financial interest,

- A conflicting duty,

- Anindirect interest because of an applicable gift, or
- Anindirect interest by being a party to the matter.

The Council or committee may require the relevant advisor to
disclose the specific nature of the interest. If requested to do so,
the advisor must provide that information.

This only entitles the Council or committee to seek the facts of the
interest. The Council or committee should not interrogate the
advisor in regard to motives or in regard to other private matters.

It should be noted that an officer who has prepared a report and
disclosed an interest would have to attend the relevant meeting. If,
for some reason, the person is unable to attend the meeting, he or
she must provide the detailed nature of the interest in the report
itself.
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Disclosures by advisors must be recorded in the minutes of the
meeting. The minutes should specify the name of the advisor and
the type of interest disclosed.

The minutes should not record the details of the nature of the
interest as this is not a legal requirement. There may be privacy
implications of recording such personal details in public documents
when not required to do so.

Best practice is to avoid situations where people with private
interests in a matter are placed in positions to directly advise the
Council. The legal requirements to disclose interests should only be
needed where such situations are impractical or unavoidable.

Where a contractor provides advice, the obligation to disclose rests
with the contractor himself or herself. However, it is recommended
that Councils ensure that their contractors are advised of their
responsibilities as a matter of good practice.

Interest returns

Two types of interest returns are required to be lodged by
Councillors and other people under section 81 of the Act (See Part
2.7 for a description of who should lodge returns). These are:

Primary returns, which must be lodged after taking office or
commencing in a specified role, and

Ordinary returns, which must be lodged twice yearly while
holding office or occupying the role.

(Note: At time of printing, the forms in the Regulations have not
been updated to reflect changes to the Act. The new forms in
Chapter 5 should be used)

It is important to understand that information required to be
disclosed in a return is not the same as having a conflict of interest.

There are circumstances where a person has a conflict of interest
even though nothing has been recorded in a primary or ordinary
return. For example:

You are not usually required to disclose shares held by a
member of your family but the ownership of shares by your
spouse may well be an indirect financial interest for you, and
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You are not required to disclose the name of a person for
whom you act as agent, although this can also give rise to an
indirect interest because of a conflicting duty.

Primary A primary return must be lodged with the Chief Executive Officer of
return - the Council at the following times.
lodging

For a Councillor, a primary return must be lodged within 30 days
after the election day.

- If taking office after a countback or if the oath of office is
delayed for any other reason, a primary return must be
lodged within seven days after taking the oath.

- Itis not necessary for a Councillor to lodge a primary return
if re-elected for a following term of office, but it is required in
the event that a Councillor’s terms of office are not
contiguous.

For a special committee member, a primary return must be lodged
within 30 days after becoming a member of the relevant committee.

- This will normally be within 30 days of the Council decision
to establish the committee or to appoint the person to the
committee.

- A primary return is not required when a person is
reappointed to a special committee and where the
memberships are contiguous.

For a member of Council staff, a primary return must be lodged
within 30 days of becoming a nominated officer. This will be within
30 days of whichever of the following applies:

- An appointment or promotion to a senior officer position,

- Becoming a senior officer as a result of a reclassification or
increase in remuneration, or

- The CEO designates the staff member as a “nominated
officer for the purpose of lodging returns.

Primary The Act specifies matters that you must disclose in a Primary
return - Return. This is information that is current on the date that the return
content is lodged.

The following information must be included in a primary return.

The name of any company or other body in which you hold any
office as a director or otherwise. This includes:

- Positions held in charitable or community organisations,
and

- Offices held as an employee of a company, government
agency or other body.
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The name of any company or body in which you hold a
beneficial interest, in shares or any other form:

- This does not include shares in companies not exceeding
$10,000 in value and where the total value of the shares
issued by the company exceeds $10 million,

- It does include interests of any value held in a company or
body that has not issued shares valued in excess of $10
million, including proprietary companies,

- It does not include shares held by members of your family
unless they are held in trust and you are the beneficiary,
and

- You only need to disclose the name of the company or
body, not the value of your interest.

The address or description of any land in which you have a

beneficial interest that is in the municipal district or in an

adjoining municipal district:

- This includes land that you jointly own with another person,
or persons,

- Itincludes land in neighbouring Council areas, and

- It does not include land you hold as security for a debt, but
does include land you own that is mortgaged.

A concise description of any trust where;

- You hold a beneficial interest, or

- You are the trustee for a member of your family who has a
beneficial interest.

Any other substantial interest which may appear to raise a
material conflict between your private interest and your public
duty. This might include;

- Civil proceeding involving the Council in which you are or
have recently been a party, or

- Gifts you have received that may be likely to give rise to
conflicts of interest.

[A copy of the primary return is included in Chapter 5]

An ordinary return is a record of relevant interests held during the
period since your last primary or ordinary return.  An ordinary
return must be lodged with the CEO of the Council two times each
year for as long as you hold the office or role under which you are
required to lodge returns.

An ordinary return must be lodged each year:
- Between 30 June and 9 August, and
- Between 31 December and 9 February.

These dates apply to every person who lodges ordinary returns.
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The content of an ordinary return is similar to a Primary return, with
the following important differences:

An ordinary return deals with a period of time, not just the date
of lodgement, so all the relevant interests you have held during
the period since the date of your last return (primary or
ordinary) must be recorded, and

An ordinary return must include a record of all gifts valued at
$200 or more that you have received directly or indirectly, but
does not include gifts from relatives (see Part 3.5 for definition
of “relative”).

The disclosure of gifts will include any election campaign donations
that have been received from people who are not relatives if
received during the relevant period. This is not altered by having
been disclosed in a campaign donation return under section 62 of
the Act.

[A copy of the ordinary return is included in Chapter 5]

There are three stages in managing records of returns:
- Including them in the register of interests,
- Retaining them for a designated period, and
- Eventually destroying them.

The Chief Executive Officer must maintain a register of interests.
This includes the last three returns lodged by each person. When a
person ceases to be a Councillor, special committee member or
nominated officer, their returns are removed from the register.

Even after being removed from the register, all returns must be
retained until three years after the relevant person has ceased to be
a Councillor special committee member or nominated officer. After
that time, the returns must be destroyed.

It is recommended that CEOs establish suitable arrangements for
the receipt and recording of returns as a matter of good practice.

Suitable procedures should include:

- Nominating an appropriate officer to be the person to
receive returns on behalf of the CEO,

- Notifying Councillors, committee members and officers of
the name and location of that person,

- Keeping a written record of every return as it is lodged,
- Dating and initialling each return as it is lodged, and

- Providing a written receipt to each person who lodges a
return.
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Irrespective of the administrative processes in place at a Council,
the legal responsibility to lodge an accurate return always rests with
the relevant Councillor, Council officer or committee member and
not with staff administering the process.

The relevant Councillor officer or committee member should also
ensure that they lodge their returns with the appropriate officer.

The Act provides a process whereby anyone can inspect the
register of interests.

A person who wishes to inspect the register must apply to do so, in
writing to the CEO. A request form is provided in the Regulations.
The CEO cannot refuse a person who has made a request in the
required manner.

A person making a request must indicate which person’s records
they wish to inspect and may need to make an appointment to
make the inspection. An inspection may be made at the Council
office during normal office hours.

A person who inspects the record may make a written record of the
details in a return, but should not take a photocopy of a return.

A number of protections are included in the Act to ensure the power
to inspect a person’s records is not misused.

The CEO must keep a record of the names of people who
inspect the register and a Councillor, committee member or
nominated officer is entitled to inspect the list of names of
people who have inspected their personal records.

A person must not publish information derived from the register
unless the information is a fair and accurate summary or copy
of the information.

A Council employee may not make a record of, divulge or
communicate information gained in relation to anyone’s interest
returns other than in the proper discharge of his or her duties.
Failure to comply can result in prosecution.
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Penalties and sanctions

There are a number of consequences as a result of failing to
properly disclose a conflict of interest.

While this section deals with sanctions under the law, the more
significant penalty is often the damage to your personal reputation
and standing in the community. A breach of conflict of interest is
seen by most people as a breach of public trust. Don't risk losing
that trust.

Prescribed penalties are listed in Table I in this Chapter.

A failure to disclose a conflict of interest can lead to an investigation
by an inspector of municipal administration, possibly resulting in
prosecution in a Court.

Any person who is convicted by a Court for a conflict of interest
breach is disqualified from holding the office of Councillor for seven
years. If the person is a Councillor their position becomes vacant.

A Councillor who fails to declare a conflict of interest may be
required to defend his or her actions at a gross misconduct hearing
in VCAT. A finding of gross misconduct can result in suspension for
up to six months or disqualification for up to four years.

A member of Council staff who fails to disclose a conflict of interest
would also be subject to whatever disciplinary action may be
appropriate under their employment arrangements.

A failure to lodge a primary or ordinary return, or to make the
required disclosures in a return, can also lead to an investigation by
an inspector of municipal administration with possible Court action.

A Councillor who fails to lodge a correct return may be required to
defend his or her actions at a Councillor Conduct Panel or VCAT
and may be disciplined or suspended.
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A member of Council staff who fails to lodge a correct return may
be subject to disciplinary action as an employee.

Council staff and contractors who fail to disclose interests when
providing a report or advice to a Council or a special committee
may be subject to investigation and possible Court proceedings.

Staff may also be subject to disciplinary action as employees and
contractors may be subject to the consequences of breaching their
contracts.

Other personal interest

Warning: Not applicable if you have a conflict of interest.

There may be a time when you have a connection with a matter that
is not a conflict of interest but you still don’t think you should vote on
the matter.

For example, you may have a close friend who has applied for a
planning permit or who is tendering for a Council contract and you
don’t think that it is appropriate to vote on the matter.

Under section 79B of the Act, a Councillor or member of a special
committee can seek the consent of the Council or Committee to
abstain from the relevant decision if he or she considers that his or
her personal interest may conflict with his or her public duty.

This process is important because Councillors and members of
special committees are otherwise required to vote under section 90
of the Act.

If you consider that you have a personal interest that is in conflict
with your public duty AND you do not have a conflict of interest as
defined in the Act, you may apply to the Council or special
committee to be exempted from voting.

You must make this application immediately before the matter is
considered and you must give reasons for your application.

The Council or special committee may consent to your application
and it cannot unreasonably withhold its consent. If the Council
gives its consent, you must act as if you have a conflict of interest
and leave the meeting.
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Unusual

5.3

Process
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As an application of this type will require a vote by the Council or
committee, you will have a conflict of interest in the decision, so you
must do the following.

After giving the reasons for your application, you must state that
you have a direct interest in the decision because it directly affects
your obligations and then leave the meeting.

If your application to abstain from voting is approved, you stay
outside the meeting until the consideration and voting on all
issues relating to the matter are concluded.

If your application to abstain from voting is not approved, you
return to the meeting and participate in the consideration and
voting on the principal matter

As the definitions of conflict of interest are now more expansive,
and much clearer, it should be relatively rare for Councillors or
members of special committees to need to use the provisions of
section 79B.

Section 223 submissions

The intent of conflict of interest rules is to separate the private and
public roles of people in public office.

People with interests in particular matters are given a right to make
a submission under section 223 of the Act, and to be heard in
support of that submission. This may include submissions on
diverse matters such as a proposed special charge scheme, a
proposed local law, a proposed rate rebate or a proposal to sell
Council land.

It is not the intent of the Act to prevent a person from exercising
their rights under section 223 just because they hold a public office,
so section 79D makes special provision for a person with a conflict
of interest to speak to their submission.

A person who has made a written submission under section 223
and has a conflict of interest in the matter is entitled to speak in
support of his or her submission at the Council or committee
meeting scheduled to hear submissions.

However, the person must not remain in the meeting any longer
than is required to speak to the submission.

How this operates in a particular circumstance may depend on the
Council’'s procedures, subject to the legal requirements.
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EXAMPLE 5.3.1

Councillor KJ is a member of the special committee that will
hear submissions on a proposed special charge for a
drainage scheme.

When the matter comes up on the committee agenda, the
Councillor states that she has a conflict of interest as a result
of her close association with her cousin, who would be liable
to pay the special charge (see Example 3.5.4).

Before she leaves the room, she also reminds the
chairperson that she has made a written submission and has
requested to be heard in support of that submission.

When Councillor KJ's turn comes to speak to her submission,
the chairperson has the Councillor recalled to the meeting.
She speaks to her submission as a submitter (not as a
member of Council) and then leaves the meeting until after
the matter is voted upon.

These actions are recorded in the minutes.
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Form 1. Primary interest return

Register of Interests
Local Government Act 1989 , Sections 81(2) and 81(4)

Local Government (General) Regulations 2004, Regulation 6

Primary Return
Notes—Please Read:

(1) Interests which you are required to register are prescribed in section 81(6) of the
Local Government Act 1989

(2) If there is not sufficient space on this form for all of the information you are required to
register, you may attach additional papers for that purpose. Each paper is to be
signed, dated and witnessed in the same manner as this return.

(3) Please complete this form by typewriter or block capitals.

(Family name) (Given names)
Council:
Ward: (if applicable)

Details of Registrable Interests as at the date of this return:

1. The name of any company or other body in which you hold any office whether as
director or otherwise.

2. The name or description of any company or body in which you hold a beneficial
interest unless the total value of the interest does not exceed $10,000 and the total
value of issued shares of the company or body exceeds $10 million.

3. The address or description of any land in the municipal district of the Council or in a
municipal district which adjoins that municipal district in which you hold any beneficial
interest other than by way of security for any debt.

4. A concise description of any trust in which you hold a beneficial interest or of which
you are a trustee and a member of your family holds a beneficial interest.

5. Any other substantial interest (whether of a pecuniary nature or not) held by you or a
member of your family of which you are aware and which you consider might appear
to raise a material conflict between your private interest and your public duty as a
Councillor, member of a special committee or nominated officer.

Signature of person making return:

Signature of witness: Date:
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Form 2: Ordinary interest return

Register of Interests
Local Government Act 1989 , Section 81 (5)

Local Government (General) Regulations 2004, Regulation 7

Ordinary Return

Notes—Please Read:

(1)

(@)

3)

Interests which you are required to register are prescribed in section 81(7) of the
Local Government Act 1989

If there is not sufficient space on this form for all of the information you are required to
register, you may attach additional papers for that purpose. Each paper is to be
signed, dated and witnessed in the same manner as this return.

Please complete this form by typewriter or block capitals.

(Family name) (Given names)
Council:

Ward: (if applicable)

Details of Registrable Interests held during the return period:

1.

The name of any company or other body corporate or unincorporate in which you
held an office as a director or otherwise.

The name or description of any company or body in which you hold or have held a
beneficial interest unless the total value of the interest does or did not exceed
$10,000 and the total value of issued shares of the company or body exceeds $10
million.

The address or description of any land in the municipal district of the Council or in a
municipal district which adjoins that municipal district in which you held any beneficial
interest other than by way of security for any debt.

A concise description of any trust in which you held a beneficial interest or of which
you are a trustee and in which a member of your family held a beneficial interest.

Particulars of any gift of or above the amount or value of $200 received by you, either
directly or indirectly, from a person other than a relative of yours.

Any other substantial interest (whether of a pecuniary nature or not) held by you or a
member of your family of which you are aware and which you consider might appear
to raise a material conflict between your private interest and your public duty as a
Councillor, member of a special committee or nominated officer.

Signature of person making return:

Signature of witness: Date:
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